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Testimony of Pacific Legal Foundation before the House Health and Government 
Operations Committee in support of House Bill 0735—Exempting Psychiatric 
Health Care Facilities and Psychiatric and Mental Health Services om 
Certificate of Need 
 

Chair Pena-Melnyk and Members of the Committee: 
 

My name is Jaimie, and I am Legal Policy Counsel at Pacific Legal Foundation 
(PLF). PLF is a nonprofit public interest law firm dedicated to defending 
Americans’ civil liberties. Since its founding 50 years ago, PLF has been helping 
Americans fight for their constitutional rights in courthouses and legislatures 
across the country. PLF has 18 wins at the United States Supreme Court, and has 
helped enact more than three dozen laws in legislatures across the country. 
 

I have been studying, writing about, and suing to challenge certificate of need 
(CON) laws around the country for the past several years. As a result, I have 
become a CON policy expert and have worked with legislators in more than a 
dozen states to reform CON laws. 
  
HB 0735 
 

Thank you for considering this important bill today. HB 0735 removes 
Maryland’s certificate of need requirement for psychiatric facilities and 
psychiatric and mental health services. This bill would make it possible for new 
psychiatric facilities to open or for existing providers to add psychiatric and 
mental health services. 
 

The Problem  
 

Like many states, Maryland has a severe shortage of psychiatric facilities and 
services. Patients in need of psychiatric care are often forced to board in 
emergency departments as they wait for a psychiatric bed or other appropriate 
placement to open. Financially, this practice is harmful because emergency 
department stays are notoriously expensive. It is also harmful to providers and 
patients. Emergency department providers may not be trained in caring for 
patients with mental health needs and other users of the emergency department 
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 are left with fewer open beds and longer wait times. This is bad for Maryland 
communities.  
 

To be clear, certificate of need (CON) laws contribute to long wait times. In the 
words of Professor Ge Bai at Johns Hopkins School of Public Health:  “The cause 
for [Maryland’s] ER traffic jam is not that we have too many patients going to 
the ER, but we allow too few roads to be built.”1 In other words, allowing CON 
laws to artificially restrict the supply of healthcare facilities, as Maryland has 
been doing for decades, is causing healthcare bottlenecks.   
 

Indeed, a 2021 study found that CON laws targeting psychiatric services were 
associated with 20% fewer psychiatric hospitals; 56% fewer psychiatric clients 
per 10,000 residents; and psychiatric hospitals in states with these CON laws are 
5.35 percentage points less likely to accept Medicare.2 These findings are aligned 
with the greater academic body of CON literature that shows that states with 
CON laws spend more on healthcare, while having lower quality and access to 
care.3 
 

Another problem with having fewer healthcare facilities is that workers have 
fewer opportunities for clinical training. In fact, nursing schools reported 
turning away nearly 66,000 qualified applicants in 2023. One of the reasons 
cited was lack of clinical sites.4 Fewer students may consider healthcare careers 
because of limited employment options.  
 

CON laws also contribute to healthcare consolidation by making it too 
financially risky for smaller, niche, or novel facilities to open. In a field like 
healthcare, that is constantly evolving and improving, that simply means 
residents in Maryland miss out on innovation. 
 

One Solution 
 

Healthcare providers, legislators, and researchers are in agreement that 
Maryland needs more psychiatric facilities and services. HB 0735 gives the state 
the opportunity to grow its psychiatric care infrastructure.  
 

40% of the nation’s population live in states with zero or very limited 
healthcare CON laws. The states that have already repealed their CON laws have 
more facilities per capita.5 Thus, real-life experience tells us that healthcare 
becomes more accessible following CON repeal.  
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 Repealing CON laws is a bipartisan issue. Every presidential administration 
beginning with the Reagan administration has called on states to repeal their 
CON laws. 
 
Since 2019, seven states have repealed CON for psychiatric facilities or services. 
Those states are Florida (2019, effective 2021), Tennessee (2021), Montana (2021), 
North Carolina (2023), South Carolina (2023), Georgia (2024), and Oklahoma 
(2024). Following South Carolina’s sweeping CON repeal in 2023, a psychiatric 
treatment facility for youth was one of the first projects announced.6 
 
Likewise, Florida has seen significant growth in psychiatric care beds following 
CON repeal. It is worth noting that recent research found that the growth in 
Florida’s healthcare industry was needed to keep up with the state’s growing 
population. This growth would not have been possible without CON repeal.  
 
Maryland now has the chance to join these states in rethinking CON laws to 
ensure that psychiatric care needs are met.   
 
Thank you for the opportunity to testify. I am happy to answer any questions; 
my contact information is listed below.  
 

Respectfully,  

 
Jaimie Cavanaugh 
Legal Policy Counsel 
jcavanaugh@pacificlegal.org 
248-895-1555 
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