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The Honorable William Smith & Members of the Senate Judicial Proceedings Committee
Senate Judicial Proceedings Committee

11 Bladen Street, Annapolis, MD 21401

Dear Chairperson Smith and Judicial Proceedings Committee,

The Frederick County Domestic Violence Coordinating Council (DVCC) writes in support
of Senate Bill 146: Criminal Procedure — Admission of Out—of—Court Statements —Assault in the
Second Degree. The Frederick County DVCC is a multidisciplinary public commission, formed
in 2020, to increase collaboration and communication among criminal and civil justice
stakeholders, service providers, and community members with the goal of reducing and preventing
domestic violence in Frederick County.

The DVCC is in support of Senate Bill 146 because most domestic assault prosecutions are
categorized as second-degree assaults. While not felonies, they are critical State intervention
points—working to interrupt the cycle of violence before a felony-level assault occurs. Under
current law, an abuser benefits by engaging in wrongdoing that makes a Victim or witness
unavailable to testify against them--because relevant and inculpatory statements are excluded
under the hearsay rules. The research is clear that behavior aimed at manipulating and silencing
victims is a common technique of domestic abusers. When they benefit from their wrongdoing in

the courtroom, their abuse is enabled and perpetuated by a system that fails to hold them to account.

We urge a favorable report on SB 146.

Brett Engler, Esq.
Frederick County State’s Attorney’s Office
Chair, Frederick County DVCC
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BILL NO: Senate Bill 0146

TITLE: Admission of Out-of-Court Statements - Assault in the Second Degree
COMMITTEE: Judicial Proceedings

HEARING DATE: January 16, 2025

POSITION: SUPPORT

The Women’s Law Center of Maryland (WLC) is a non-profit legal services and advocacy organization
dedicated to ensuring the physical safety, economic security, and bodily autonomy of women in
Maryland. While our direct representation projects are limited to primarily survivors of domestic
violence, our advocacy is in support of gender justice as a whole, because all women are entitled to
access to justice, equality, and autonomy. We recognize that all the issues we fight for are
interconnected. Women cannot have bodily autonomy unless they have physical safety. They cannot
have physical safety without economic security. And they cannot have economic security without
bodily autonomy.

The Women’s Law Center supports SB0146. Many of the clients we serve have civil and criminal matters
where they are victims of second-degree assault. This bill would allow an exception to the hearsay rule
by allowing a statement admissible if the statement is being offered against a party that has engaged
in, or conspired to commit wrongdoing that was intended to and does procure the unavailability of the
declarant.

Victims in domestic violence cases experience a variety of challenges when making decisions about
testifying against their abusers. Some of those challenges are as a direct result of the abuser
threatening the well-being of the victim. This bill will allow the statement of an unavailable witness in
evidence if a Court finds the unavailability was as result of the wrongdoing by the party opponent.

As such, The Women’s Law Center of Maryland urges a favorable report on SB 0146.

The Women’s Law Center of Maryland is a non-profit legal services organization whose mission is to ensure the physical
safety, economic security, and bodily autonomy of women in Maryland. Our mission is advanced through direct legal
services, information and referral hotlines, and statewide advocacy.
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State’s Attorney for Montgomery County

50 Maryland Avenue
Rockville, Maryland 20850

240-777-7300 DEPUTY STATE’S ATTORNEYS
STATE’S ATTORNEY FAX 240-777-7413 PETER A. FEENEY
JOHN J. McCARTHY WWW.MONTGOMERYCOUNTYMD.GOV/SAO RYAN S. WECHSLER

January 14, 2025
The Honorable Will Smith
Chair, Judicial Proceedings Committee
11 Bladen Street
Annapolis, MD 21401

Dear Chair Smith and Committee Members:

On behalf of the Montgomery County State’s Attorney’s Office and the Maryland State’s Attorneys’
Association, | write in support of SB146—Criminal Procedure—Admission of Out-of-Court
Statements—Assault in the Second Degree. | am the Chief of the Special Victims Division for the
Montgomery County State’s Attorney’s Office. | am also the co-chair of the MSSA Special Victims
Committee and a member of the Governor’s Family Violence Council.

Section 10-901 of the Maryland Criminal Law Acrticle sets forth an exception to the Rules of Evidence
that govern hearsay. If the defendant on criminal trial “engaged in, directed, or conspired to commit
wrongdoing” against a victim or a witness, and the defendant “intended to and did procure the
unavailability of the [victim or witness],” the court can admit an out-of-court statement made by that
victim or witness without live testimony in court. This section, however, only applies in criminal cases
where the defendant is charged with a felony. This statute precludes the admission of such statements in
trials for second degree assault, a crime we regularly see committed in domestic violence cases. Senate
Bill 146 removes this barrier and allows the Court to hear from the victim or witness through their pretrial
statements.

Over the past 25 years, | have handled 100s of cases involving domestic violence. Domestic abusers rely
on power and control to dominate, intimate, coerce, and manipulate. Consequently, we often see that
power and control dynamic dominate any court proceedings that involve the abuser and their victim. |
personally have reviewed jail calls, text messages, and emails where abusers apply their power and
control to prevent victims from testifying against them. The threats have varied, but the outcome is the
same: Victims fear the repercussions of their testimony and elect not to participate in the criminal justice
system.

Senate Bill 146 prevents the abuser from controlling the outcome of the criminal trial against them. This
bill literally rights a wrong. The voices of victims and witnesses will be heard at trial, despite the abuser’s
best efforts to prevent them from coming to court and testifying. Defendants should not be allowed to
benefit from their wrongdoing.

I strongly urge this Committee to issue a favorable report on SB146.

ie Feinstein
Chief, Special Victims Division
Senior Assistant State’s Attorney
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BILL NO: Senate Bill 146

TITLE: Criminal Procedure - Admission of Out-of-Court Statements - Assault in
the Second Degree

COMMITTEE: Judicial Proceedings

HEARING DATE: January 16, 2025

POSITION: Support

The Maryland Network Against Domestic Violence (MNADV) is the state domestic violence
coalition that brings together victim service providers, allied professionals, and concerned
individuals for the common purpose of reducing intimate partner and family violence and its
harmful effects on our citizens. MNADV urges the Senate Judicial Proceedings Committee to
issue a favorable report on SB 146.

Currently, under § 10-901 of the Courts and Judicial Proceedings Article, a statement is not
excluded by the hearsay rule and is admissible during the criminal trial of a defendant charged
with a felony violation if the statement is offered against a party that has engaged in, directed,
or conspired to commit wrongdoingthat was intended toand did render the witness unavailable.

Senate Bill 146 would expand the existing hearsay exception to include second degree assault
charged in a criminal trial. A court must find by a preponderance of the evidence that the party
against whom the statement is offered has engaged in specified activities that rendered the
witness unavailable.

Second degree assault is commonly charged in domestic violence cases. Due to the ongoing
power and control dynamics presentin domesticviolence, an abuser could threaten or coerce a
victim into not testifying in a criminal proceeding. The law would require that a party’s
wrongdoingbe proven by a preponderance of the evidence. Senate Bill 146 allows the victim to
testify through their prior statements, statements that were made at a time they were safe and
able to state what happened to them, so long as they were contemporaneously recorded, made
under oath and subject to the penalties of perjury at a proceeding or in a deposition, or were
written and signed by the declarant (victim). Too many times, by the time the criminal matteris
litigated, the victims/survivor has been influenced to not want to testify against their abuser.
Prosecutors cite this as a common reason to end up dismissing or reducing charges against an
abuser. Senate Bill 146 would allow prior statements (e.g., statements to responding officers that
are signed by the victim) to be used as evidence.

For the above stated reasons, the Maryland Network Against Domestic Violence urges a
favorable report on SB 146.

For further information contact Laure Ruth ® Public Policy Director ® 301-852-3930 ® Iruth@mnadyv.org

1997 Annapolis Exchange Parkway, Suite 300 ® Annapolis, MD 21401
Tel: 301-429-3601 ® E-mail: info@mnadv.org ® Website: www.mnadv.org
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Maryland Coalition Against Sexual Assault
7 E =)

Working to end sexual violence in Maryland

P.O. Box 8782 For more information contact:
Silver Spring, MD 20907 Lisae C. Jordan, Esquire
Phone:  301-565-2277 443-995-5544

Fax: 301-565-3619 WWW.MCasa.org

Testimony Supporting Senate Bill 146
Lisae C. Jordan, Executive Director & Counsel
January 16, 2025

The Maryland Coalition Against Sexual Assault (MCASA) is a non-profit membership
organization that includes the State’s seventeen rape crisis centers, law enforcement, mental health
and health care providers, attorneys, educators, survivors of sexual violence and other concerned
individuals. MCASA includes the Sexual Assault Legal Institute (SALI), a statewide legal
services provider for survivors of sexual assault. MCASA represents the unified voice and
combined energy of all of its members working to eliminate sexual violence. We urge the Judicial
Proceedings Committee to report favorably on Senate Bill 146.

Senate Bill 146 — Forfeiture by Wrong-Doing — 2d degree Assault

Senate Bill 146 would permit the admission of out of court statements made by victims and
witnesses in 2d degree assault trials if the statement is offered against a defendant who has
engaged in, directed, or conspired to commit wrongdoing that was intended to and did procure
the unavailability of the victim or witness. Current law, Courts and Judicial Proceedings §10-
901, allows for the admission of these statements in any criminal trial of a felony, but excludes
these statements in second degree assault cases, a misdemeanor and a common charge in
intimate partner violence cases, including cases involving sexual assault.

Admitting this evidence is particularly important when a defendant threatens a victim or coerces
a victim witness not to testify, and that wrongdoing can be demonstrated. Senate Bill 146 would
allow the victim’s prior statements to be introduced and prevent the abuser from benefitting from
wrongdoing.

The Maryland Coalition Against Sexual Assault
urges the Judicial Proceedings Committee to
report favorably on Senate Bill 146
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James Senate Office Building
11 Bladen Street, Room 103
Annapolis, Maryland 21401
410-841-3158 - 301-858-3158
800-492-7122 Ext. 3158
MaryDulany.James@senate.state.md.us

Mary-DuLANY JaMES
Legislative District 34
Harford County

Judicial Proceedings Committee

Executive Nominations Committee

Senate Chair THE SENATE OF MARYLAND

Joint Committee on
Children, Youth, and Families ANNAPOLIS’ MARYLAND 2 1401

January 16, 2025

Sponsor Testimony for Senate Bill 146 - Criminal Procedure - Admission of Out-of-Court
Statements - Assault in the Second Degree

Mr. Chairman, Vice Chair, and Members of the Senate Judicial Proceedings Committee,

Senate Bill 146 adds second degree assault to the statute that allows prosecutors to
introduce statements in a criminal trial when the witness is unavailable and when that
unavailability was caused by the wrongdoing of a criminal defendant. The statute to be amended
is called the “Unavailability of declarant of statement due to wrongdoing” (see Court and
Judicial Proceedings §10-901) Both codify the doctrine of “forfeiture against wrongdoing”
which stands for the proposition that although an accused defendant, in general, has a right to
confront a witness against them (by cross-examination), a court will not suffer a party to profit
by his (or her) own wrongdoing (see Crawford v. Washington 541 U.S. 36 (2004), Davis v.
Washington 547 U.S. 813 (2006)).

And while forfeiture by wrongdoing is recognized, either by statute, rule, or common law
in every state, the bill sponsor could not find another federal or state jurisdiction that limits its
use as only Maryland does to felonies. Rather, every else but Maryland, invokes the doctrine in
any criminal case where a criminal defendant uses force, threats, persuasion, control, wrongful
disclosure of information, collusion or any other behavior that creates a nexus between the
defendant’s acts and the unavailability of the declarant.

While SB 146 does not seek to eliminate the seemingly inexplicable difference in
treatment of defendants charged with felonies and those with misdemeanors that engage in
wrongdoing which results in a witness not testifying in court, it does seek recognition and equal
treatment for the serious and violent charge of second degree assault for which, by its definition,
is a crime of violence involving non-minor injuries and up to 10 years in prison (Criminal Law
§3-203).



harm to victims and its high penalty do not match its stated category as a misdemeanor. Rather,
in substance, it is analogous to a felony.

This mislabeling is also allowing a miscarriage of justice under the forfeiture by
wrongdoing statute by depriving prosecutors the opportunity to go after domestic abusers as they
are most often charged with second degree assault and their frequent modus operandi is to
intimidate, coerce, and manipulate their victims into backing out of appearing in court to testify
about the suffering and physical harm they have endured. Domestic abusers are well-aware of
Maryland’s loophole, so even when brave and battered women call the police desperately
seeking the protection they deserve, giving law enforcement a full, recorded accounting, the
abusers are often not held to account. That is because during the months it takes to bring the
defendant to trial, the victims are being worn down by the defendant, and she never tells her
story in court.

Without amending §10-901, the victim’s previous recorded statement is barred from use
at trial and another known abuser walks free. A favorable Judicial Proceedings Report on SB 146
will stop it.
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Richard Keith Kaplowitz
Frederick, MD 21703-7134

TESTIMONY ON SB#0146 - POSITION: FAVORABLE
Criminal Procedure - Admission of Out-of-Court Statements - Assault in the Second Degree

TO: Chair Smith, Vice Chair Waldstreicher, and members of the Judicial Proceedings Committee
FROM: Richard Keith Kaplowitz

My name is Richard Kaplowitz. I am a resident of District 3. I am submitting this
testimony in support of/ SB#/0146, Criminal Procedure - Admission of Out-of-Court
Statements - Assault in the Second Degree

This bill is a priority for the County Executive and County Council of Frederick County.

Currently, only a handful of professionals are allowed to conduct interviews with children that
are admissible in court. These professions include physicians, psychologists, nurses, social
workers, principals (or other school staff), counselors, and therapists. However, this leaves
interviews conducted by forensic interviewers as inadmissible in court, causing the potential for
children to be required to withstand the traumatic experience of testifying in an in-person
courtroom.

This bill, when passed, will allow for a state code amendment that expands the list of qualified
professionals to perform interviews with children that produce out of court statements admissible
in court. Frederick government strongly believes that the Maryland General Assembly should
pass legislation that authorizes a forensic interviewer to conduct admissible out of court
interviews. By expanding the list of those qualified to conduct out of court interviews to forensic
interviewers, children who enter our CAC would always have a qualified staff member to
perform court admissible interviews. This would ensure that children are not forced to go
through the traumatic experience of testifying in court, often in the same room as their abuser.
Requiring children to testify in court extends their traumatic experience and sometimes leaves
cases to go to settlement due to the child’s inability to share their story in this high stress
environment. The adverse effects on how these possible criminals are successfully prosecuted
and made to pay for their horrid crimes should be apparent.

This is a bill to help preserve the mental health of vulnerable children who have been subject to a
possible physical crime. It is incumbent upon us to protect our children.

I respectfully urge this committee to return a favorable report on SB0146.
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Bill Number: SB 146
Scott D. Shellenberger, State’s Attorney for Baltimore County
Support

WRITTEN TESTIMONY OF SCOTT D. SHELLENBERGER,
STATE’S ATTORNEY FOR BALTIMORE COUNTY,
IN SUPPORT OF SENATE BILL 146
CRIMINAL PROCEDURE — ADMISSION OF OUT-OF-COURT STATEMENTS -
ASSAULT IN THE SECOND DEGREE

| write in support of Senate Bill 146 Admission of Out—of—Court Statements as a
much needed expansion of Courts and Judicial Proceedings Article 10-901.

CJ 10-901 is an exception to the hearsay rule for when a defendant is charged
with a felony and the person charged has engaged in conduct intended to make the
witness unavailable.

This situation most often occurs in domestic violence cases. Many domestic
violence cases are charged with Assault and Battery in the Second Degree which is not
a felony. By expanding CJ 10-901 to include Assault and Battery it will give prosecutors
another tool to deal with these very difficult cases. Please look closely at subsection (c)
and the requirements that the statement was previously made under oath, in writing or
recorded by electronic means. This will most often happen when an officer arrives and
has a body camera.

The most likely scenario that this will occur in are a call to 911 and an officer
responding. The officer meets the victim and the victim tells what happened. This will be
recorded on the body camera and can be played in court should the other requirements
of 10-901(a) be met.

A DV prosecutor is constantly faced with the reality that either through threats or
manipulation, DV offenders continue to pull the strings, even when they are
incarcerated pending trial. Many of these cases are charged with misdemeanor assault,
and as the law currently stands, Defendants benefit from procuring a victim’s absence
simply because they are not charged with a felony.

Victims of domestic violence are faced with many challenges when a case is
brought for prosecution — they often rely on the offender for financial support, share
children and a home with them, and are otherwise entangled in the cycle of abuse. It is
challenging enough to convince a DV victim to hold their abuser accountable, but when
that abuser is able to use threats and manipulation as a means to escape prosecution, it
becomes an almost impossible feat for the State to secure participation.

It defies logic to allow a Defendant to benefit from his meddling in the justice
system. And in fact, this State agreed when it enacted Courts & Judicial Proceedings



810-901. Why should we limit this law to only apply to felonies, when thousands of
domestic violence cases are charged with misdemeanor assault?

| ask you to please consider how we not only protect victims who do come
forward and testify, but also how we protect those who are too frightened or too
entrenched in the cycle to do so.

| urge a favorable report.



