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The Youth, Education, and Justice Clinic at the University of Maryland Carey School of Law
represents children excluded from school through suspension, expulsion, or other means. The
Clinic aims to keep children in school and prevent them from being criminalized. The Clinic
supports House Bill 627, which would exempt students at the educational institutions they attend
and students who are participating in or attending a sporting event or extracurricular activity at
another school from the offenses set forth in Section 26-101 of Maryland Education Code.

Section 26-101 is overly broad, particularly as it applies to schoolchildren. This section
criminalizes a wide range of student behaviors, many of which are based on the subjective
interpretations of school officials and school resource officers (SROs). For instance, the statute
criminalizes “willful[] disturb[ance]” of schools. However, the notion of “disturbance” is
exceedingly broad, vague, and subjective. Any number of communications and behaviors —such
as words, tone of voice, attitudes, refusals, or defiance—can be interpreted as willful disturbance.
While one teacher may have a high threshold for behavior that may constitute a “disruption,”
another teacher may not. Thus, a child who is misunderstood, misinterpreted, or agitated is at risk
of being criminalized, depending on who responds.

Section 26-101 also criminalizes “threats.” However, as applied to schoolchildren, the very
notion of a threat is often based on subjective interpretations by school officials and SROs. This
is particularly problematic because in the school context, a perceived “threat” may not be a threat
at all, but rather an expression, word, or action that is consistent with normal adolescent behavior.
Under Section 26-101, any number of words, non-verbal behaviors, and other expressive
conduct—perceived or actual—have been criminalized.

In addition, because Section 26-101 criminalizes subjective offenses, it exacerbates the
criminalization of Black students and students with disabilities. It is widely known that Black
students and students with disabilities are disciplined at disproportionately high rates in
Maryland.! However, Section 26-101 goes even further because it extends this disproportionality
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to charged offenses, which is particularly concerning because students who interact with the
juvenile and criminal legal systems have a higher likelihood of dropping out of school, among
other lifelong consequences.?

The disproportionate impact of Section 26-101 on Black students is in part a result of the statute’s
focus on subjective offenses. Vague terms like “threat,” “harm,” and “disruption” are “more often
used to describe the behavior of Black girls.”® Similarly, behavior that is perceived as threatening
when committed by a Black student is generally not perceived as threatening when committed by
a White student.* A school official or SRO, clouded by implicit biases attached to race, gender,
disability, and the intersection thereof, may perceive a “threat” that is actually a moment of
frustration, an inability to express an emotion, a childish attempt at humor, or something else. Put
simply, whether a student “is scolded or arrested turns on the whims” of the school official or
SRO who is responding to the behavior, and this discretion results in large disparities.

Furthermore, without the exceptions proposed in this bill, the current statute could face
constitutional challenges. Notably, in February 2023, the United States Court of Appeals for the
Fourth Circuit affirmed a decision that found a South Carolina law similar to Section 26-101 to be
unconstitutional.® The South Carolina law made it a crime for students to act “disorderly” or “act
in an obnoxious manner”’ in or near a school, language that echoes Section 26-101’s prohibition
on “willfully disturb[ing] . . . activities, administration, or classes.” The Fourth Circuit explained
that the South Carolina law was unconstitutionally vague because it did not give students a fair
warning of what behavior was prohibited.® Section 26-101’s language is similarly vague, as
“willful[] disturb[ance]” and “threat” are not defined and thus open to widely varying
interpretations. The Fourth Circuit also recognized that criminalizing subjective behaviors
“generates starkly disparate outcomes” for Black students and declared that “[t]he Constitution
prohibits this type of inequitable, freewheeling approach.” Thus, exempting the classes of
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schoolchildren set forth in HB 627 avoids these constitutional issues, which are inherent in the
existing 26-101.

Finally, exempting the classes of schoolchildren set forth in HB 627 would help address the
urgent need for new and healthier approaches to school discipline. Student misbehavior is most
often a cry for help—with academics, with navigating overwhelming emotions, or with
processing the trauma that too many Maryland students experience daily. A healthier approach to
school discipline responds to this call by (1) recognizing biases, (2) understanding brain
development and the behaviors that are consistent with normal adolescent development, and (3)
providing supports to students, such as counseling and behavioral health services, that help them
manage their behaviors and emotions. HB 627 gives the General Assembly a chance to move
away from the laws and policies that criminalize children, and towards the practices and
resources that support students, better address behaviors, and improve long-term outcomes for
Maryland children.

For these reasons, the Clinic asks for a favorable report on HB 627.

This written testimony is submitted on behalf of the Youth, Education, and Justice Clinic at the
University of Maryland Francis King Carey School of Law and not on behalf of the School of
Law or the University of Maryland, Baltimore.



