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Favorable with Amendment

The American Property Casualty Insurance Association (APCIA) is the primary national trade organization
representing nearly 67.4% of the personal auto market, 81.5% of commercial auto, and 75.5% of commercial
general liability.in the Maryland property casualty insurance market. Senate Bill 894 would put into statute the
regulation of third-party litigation financing (TPLF) including that this type of consumer lending is subject to the
Maryland consumer lending laws as well as the disclosures of the TPLF agreements in civil cases.

Third party litigation financing is where outsiders invest in lawsuits in exchange for a portion of the recovery. With
respect to consumer litigation financing. Lenders provide immediate cash to individuals who are awaiting settlements
or verdicts, typically in personal injury lawsuits. Unlike commercial TPLF, which funds the litigation expenses
themselves, consumer TPLF provides money directly to a claimant or plaintiff (rather than a lawyer or law firm) and
funds the claimant or plaintiff’s personal expenses during litigation, rather than funds the litigation itself. They are
sometimes advertised as “cash for lawsuits.”

The consumer litigation funding industry representatives say that the average lawsuit loan is about $2,000,! but the
amounts can be far greater. A quick internet search for companies offering consumer litigation financing in Maryland
found that one company offered up to $2 million. This type of TPLF is regulated by the Office of Financial
Regulation (OFR) but has not been specified in statute though it is the OFR’s practice. The Office of Financial
Regulation reached a settlement agreement with Oasis Legal Finance, LLC in August of 2009 regarding this
type of loan and stated that Oasis could not operate unless licensed with the OFR and any lending rate of return
was subject to CL Section 12-306. (See attached). In 2016, the OFR reached a settlement with “LawCash”
finding that they were similarly subject to Maryland’s consumer lending laws. (See attached).

There is another form of litigation financing, commercial TPLF, which funds the litigation expenses themselves.
We have seen a proliferation of third parties investing money in litigation, viewing the civil justice system not as
a way of resolving disputes and providing fair compensation, but purely as a profit-making opportunity. Dedicated
litigation finance firms, hedge funds, institutional investors, foreign sovereign wealth funds, and wealthy
individuals are investing billions of dollars each year into funding U.S. lawsuits in exchange for a portion of a
settlement or verdict. This commercial TPLF is not covered by this legislation.

This bill protects consumers by putting into statute what is already the policy of Maryland. The actual contract
language and specified language has been left to OFR to determine in regulation,

Most importantly, the bill requires disclosure of litigation financing contracts, treating such agreements in the

! See, e.g., Testimony of Eric Schuller, President, The Alliance for Responsible Consumer Legal Funding (ARC), Before the Kansas House
Committee on Judiciary, H.B. 2694, Feb. 15, 2022.
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https://www.kslegislature.org/li_2022/b2021_22/committees/ctte_h_jud_1/documents/testimony/20220215_11.pdf

same manner as how Maryland requires disclosure of insurance agreements which includes the entire contents of
the insurance agreements, including policy limits and the policy terms. This allows all parties to have an
understanding of who has a financial interest in the litigation and is potentially influencing its direction and
settlement, and allowing them to alert the court if the agreement raises such conflict of interest, or other ethical
issues.

In the consumer lawsuit loan context, this transparency will inform the consumer as well. In requiring disclosure
of third-party litigation funding and adopting other safeguards, Maryland will join other states that have taken
similar steps in recent years, such as Indiana, Louisiana, Montana, West Virginia, and Wisconsin.? Legislation is
also pending in 19 other states this year. The US District Court for the District of Maryland has a rule requiring
that TPLF be disclosed during litigation.>

There is one clarifying amendment:

Amendment: Page 3 Delete Lines 17-21. This language does not apply to consumer TPLF and should
not be included.

APCIA supports this legislation and urges the Committee to issue a favorable report. Thank you for your
consideration

Nancy J. Egan,
State Government Relations Counsel, DC, DE, MD, VA, WV
Nancy.egan@APCIA.org Cell: 443-841-4174

Attachments: Oasis consent decree; LawCash consent decree

2 Approximately 8 other states require oversight of consumer litigation funding, including New York, Maine, Illinois and Missouri, but
without disclosure.

3 District of Maryland L.R. 103.3(b) (“When filing an initial pleading... counsel shall file a statement (separate from any pleading)
containing...[t]he identity of any corporation, unincorporated association, partnership, or other business entity, not a party to the case,
which may have any financial interest whatsoever in the outcome of the litigation, and the nature of its financial interest.”).
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- INTHE MATTER OF: *  BEFORE THE MARYLAND

* COMMISSIONER OF

OASIS LEGAL FINANCE, LLC
' * FINANCIAL REGULATION

Respondent

DFR-EU-2008-241

SETTLEMENT AGREEMENT AND CONSENT ORDER

This Settlemexllt Agreement and Consent Order (“Agreement”) is entered into
this 6™ day of August, 2009, by and between the Maryland Commissioner of
Financial Regulation (the “Commissioner”) and Oasis Legal Finance, LLC
(“Oasis™), 40 North Skokie Boulevard, Suite 500, Northbrook, Illinois 60062.

WHEREAS, the Commissioner is charged under the Maryland Consumer
Loan Law, Commercial Law Article (“CL”), Title 12, Subtitle 3, Annotated Code of
Maryland, and Financial Instifutions Article (“FI”), Title 11, Subtitle 2, Annotated
Code of Maryland, with the responsibility of licensing and régulating consumer
loans and advances in this State; and

WHEREAS, as a result of two complaints and an investigation by the Office
of the Commissioner, it was alleged that Oasis engaged in the business of making

loans or advances to Maryland consumers without the proper licenses under

-Maryland law; and




WHEREAS, in connection with thése allegations, the Commissioner of
Fihancial Regulation issued a Summary Order to Cease and Desist to Oasis on
March 9, 2009, in which Oasis was ordered to cease and desist from engaging in the
business of making advances to Maryland residents; and

WHEREAS, the Commissioner desires to ensure that Oasis will comply with
all applicable licensing requirements and other provisi‘ons of Maryland law and
regulations applicable fo the making of advances in this State, and desires to avoid
the cost to the taxpayers of lengthy hearings, court proceedings and appeals
resulting from a litigated disposition of these allegations; and

WHEREAS, Oasis denies the allegations in the Summary Order to Cease and
Desist issued to Oasis on March 9, 2’009, and denies any liability under the
Maryland Consumer Loan Law, or any other State laws or regulations applicable to
lending in Maryland, and continues to assert that these transactions are non-recourse
civil litigation funding transactions, that these are not “loans or advances” under
the Commissioner’s jurisdiction under current Maryland law, but has voluntarily
entered into this Settlement Agreement and also desires to avoid the cost of a
hearing and potential court proceedings resulting from a litigated disposition of
these allegations; and

WHEREAS, Oasis acknowledges ‘that it has voluntarily entered into this
Agreement witﬁ full knowledge of its right to a hearing on the allegations set forth

herein,. pursuént to FI §§ 2-115(a) and 11-215(b), and thé Maryland Administrative




Procédures Act (Md. Code Ann., State Gov’t Articlé § 10-201 et seq.), and‘ hereby
waives ité right to a hearinbg, and Oasis further ackﬁowledges that it had an
opportunity to consult with independent counsel in connection with its waiver of
rights and negotiation and execution of this Agreement and has, in fact, consulted

with its own counsel; and

NOW, THEREFORE, in consideration of the mutpal promises contained
herein, it is by the Maryland Commissioner of Financial Regulation, on the day and
year first above written, hereby ORDERED that:

1. The. Recitals set forth above are. and shall form a part of this.
Agreement.

2. The Commissioner hereby vacates the Summary Cease and Desist
Order issued to Oasis on March 9, 2009, and will withdraw the currently scheduled
hearing from the Office of Administrative Hearings docket.

3. The Commissioner agrees that she will not bring an enforcement
action of any kind, civil or administrative, against Oasis or against its officers,
Board of Managers, employees, or investors, for any conduct related to the
investigation referred to in the Summary Order to Cease and Desist issued to Oasis
on March 9, 2009.

4.  Oasis acknowledges that, as of the date it received the Summary
Order to Cease and Desist, it has not engaged in any new transéctions of the type

described in the Summary Order to Cease and Desist, and it agrees that it will not




do businéss in Maryland as long as the current law isr in effect in Maryland'-(or
unless it chooses to get licensed as the Commissioner currenﬂy alleges that it must
do).

5. Oasis will pay a settlement amount of $105,000.00 in full and
complete satisfaction of all penalties that could have been assessed in connection
with the facts and circumstances that were the subject of the investigation and
Summary Order to Cease and Desist.

6. Oasis acknowledges that, in the event it violates any provision of this
Agreement, the Ma‘?‘y]and Consumer Loan Law, or any other State laws or
regulations applicabie to lending in Maryland, the Commissioner may, at the
Commissioner’s discretion, take such enforcement actions as are permitted by, and
are in accordance with, applicable law.

7. The Commissioner will permit Oasis to conclude all pending
transactions with Maryland consumers [which Oasis characterizes as non-recourse
civil litigation funding transactions], including those currently in escrow, by
collecting the fundedv amount plus a rate of return not to exceed the rates set forth in
CL §12-306. As defined herein, “Maryland consumers” and “do business in
Maryland” shall refer to transactions involving Maryland residents only.

8. This Agreement constitutes the complete resolution of a disputed matter
and does not constitute nor shall it be deemed an admission by Oasis, or by its

officers, Board of Managers, employees, -or investors, of liability or a violation,




willful or otherwise, of Maryland law.

0. Oasis acknowledges that this Agreement is considered a Final Order
of the Commissioner for the purposes of any future actidn by the Commissioner
under the appropriate regulatory lﬁws of the State of Maryland.

IN WITNESS WHEREOF, this Agreement is executed on the day and year

first above written.

COMMISSIONER OF FINANCIAL OASIS LEGAL FINANCE, LLC
REGULATION
f’,ff /;H" ’t“‘,f"“ )
prd /f/’:f/f/{ C:-—-—-\ - // /Jis-
/ B)M/ * Mark Kaufman Gary Déhodes
Deputy Commissioner ' Chief Executive Officer,

Qasis Legal Finance, LLC




IN THE MATTER OF: BEFORE THE MARYLAND

PLAINTIFF FUNDING HOLDING, INC. COMMISSIONER OF
d/b/a LAWCASH,
FINANCIAL REGULATION

PLAINTIFF HOLDING V LLC,
DENNIS SHIELDS,
CFR-FY2014-0052
HARVEY R. HIRSCHFELD, and
JASON YOUNGER,

Respondents.

SETTLEMENT AGREEMENT AND CONSENT ORDER

This Settlement Agreement and Consent Order (this "Agreement") is entered into this

/_Qj: day of \J w l "\\ , 2016, by and between the Maryland Commissioner
of Financial Regulation (the "Commissioner") and Plaintiff Funding Holding, Inc. d/b/a LawCash,
Plaintiff Holding V LLC, Dennis Shields, Harvey R. Hirschfeld, and Jason Younger (the
“Respondents”). The Commissioner and the Respondents (“the Parties™) consent to the entry of
this Agreement as a final resolution of this matter. All paragraphs below are intended to be part
of the contractual obligations of the Parties hereto, so far as they may be so construed, and are not

mere recitals to this Agreement.

1. Pursuant to the Maryland Consumer Loan Law (Md. Code Ann., Fin Inst. § 11-201
et seq. and Md. Code Ann., Com. Law § 12-301 ef seq.) and the Interest and Usury Law (Md.
Code Ann., Com. Law § 12-101 ef seq.), the Commissioner is charged with the responsibility of
licensing and regulating advances and other consumer loans in the State of Maryland (the “State™).
2, As a result of an investigation by the Office of the Commissioner of Financial

Regulation (the “Agency”), it was alleged that Respondents had engaged in the business of making




litigation funding advances or other loans to Maryland consumers without the proper licenses
under Maryland law, that they had failed to make required disclosures under Maryland law, and
that such loans exceeded the permissible interest rate caps under Maryland law, (the “Alleged
Violations™).

3. In connection with these Alleged Violations, the Commissioner issued a Summary
Order to Cease and Desist and Order to Produce on August 18, 2015 (the “Summary Order”), in
which the Respondents were ordered to cease and desist from engaging in the business of making
advances or other loans to Maryland consumers.

4. The Respondents do not admit to the Alleged Violations set forth herein, and deny
any liability under the Maryland Consumer Loan Law, the Interest and Usury Law, or any other
State laws or regulations applicable to lending in Maryland. Respondents, nonetheless, wish to
resolve the Alleged Violations without the need for an administrative hearing and any potential
appeals, thereby avoiding the costs associated with such hearing and potential appeals, and
Respondents, therefore, agree to resolve this matter fully, finally, and completely without an
administrative hearing as set forth in this Agreement, and further accept without condition, and
fully agree to abide by, each and every term set forth in this Agreement.

5. The Commissioner desires to ensure that Respondents comply with all applicable
statutes, regulations, and others laws governing the making of loans to Maryland consumers, and
further wishes to avoid the costs to the taxpayers of an administrative hearing and any potential
appeals. The Commissioner notes that the Respondents have acted in good faith in resolving the
present matter with the Agency.

6. Respondents represent that they have fully complied with the Summary Order, and

that they have ceased making advances or other loans to Maryland consumers.




7. Respondents agree to take each and every one of the following actions in exchange
for a final resolution of this matter:
a. Respondents .will pay a voluntary penalty of $140,000 (ONE HUNDRED
FORTY THOUSAND DOLLARS) in the form of three checks made payable to the
“Commissioner of Financial Regulation,” as follows: the first check, in the amount of $10,000
shall be paid upon execution of this Agreement; the second check, in the amount of $65,000, shall
be paid on or before December 31, 2017; the third chgck, in the amount of $65,000, shall be paid
on or before June 30, 2018.
b. Respondents shall send a refund to — in the amount of
$8,867.94 upon execution of this Agreement.
C. For Maryland consumers (as of the date of their agreement with
Respondents) who obtained litigation funding advances or other 1oéns from the Respondents on or
after August 18, 2012 and who have already satisfied their account with Respondents (whether
through repayment of the contract amount or of a negotiated settlement amount), Respondents
shall provide refunds as follows:
(1). For each advance or other loan made to these consumers,
Respondents shall provide a full refund of any amounts collected by Respondents above 24%
annual interest rate (with the original underwriting and origination fees, as well as any other
charges or fees beyond the amount actually disbursed to the consumer, being considered interest
for purposes of the annual interest rate calculation).
(2).  Attachment 1 is a spreadsheet providing the name of each consumer
entitled to a refund under this provision, the consumer’s last known home address and telephone

number, and the amount of the refund due to the consumer for each advance or other loan (i.e.,



each “transaction”) subject to this provision. There are 292 transactions, involving 240 different
consumers, for which a refund is due under this provision, and the amount of refunds to be paid to
all consumers under this provision totals $195,842.02 (ONE HUNDRED NINETY-FIVE
THOUSAND EIGHT HUNDRED FORTY-TWO DOLLARS AND TWO CENTS).

d. For each advance or other loan made to any Maryland consumer who has not
yet satisfied their account with Respondents prior to the date this Agreement is fully executed, the
Respondents shall waive all interest, fees, and any other charges stated in the litigation funding
agreement above 24% annual interest rate (with the original underwriting and origination fees, as well
as any other charges or fees beyond the amount actually disbursed to the consumer, being considered
interest for purposes of the annual interest rate calculation). Within 30 days of this Agreement being
fully executed, Respondents shall provide the Agency with a spreadsheet, labeled as “Attachment 2”
and which shall then become Attachment 2 to this Agreement, identifying each transaction entitled to
a waiver under this provision, the name of the consumer, the consumer’s last known home address and
telephone number, and the amount of the original advance or other loan made to the Maryland
consumer for each transaction. There are 100 transactions, involving 77 different consumers, for which
a waiver is due under this provision.

e. The Respondents shall issue refunds to the Maryland consumers indicated in
paragraph 7.c, above, in accordance with the following:

). Respondents shall mail a check for the amount of money to be
refunded to each consumer via First Class U.S. Mail, to each affected consumer’s last known address,
or to an updated address as can be identified through customary address verification means no later
than June 30, 2017. Each refund shall be accompanied by a letter indicating that that the refund is

being issued pursuant to a Settlement Agreement between the Respondents and the Commissioner of




Financial Regulation, and that the Settlement Agreement does not in any way affect the consumer’s
legal rights; the form of such letters shall be pre-approved by the Agency prior to mailing.

(2).  On or before July 31, 2017, the Respondents shall furnish evidence
to the Agency that refunds were tendered to each affected consumer in the agreed amount by
providing a copy of the front and back of the cancelled check for each refund payment that was
negotiated by the affected consumer.

(3).  Onor before August 31, 2017, if any refund payment checks mailed
by the Respondents to Maryland consumers in accordance with this Agreement are either not
cashed or are returned to the Respondents as non-deliverable (collectively, the “Undeliverable
Refunds”), such Undeliverable Refunds will escheat to the State of Maryland. The Respondents
will stop payment on such undeliverable refund payment checks, and shall pay the total amount of
all Undeliverable Refunds in the form of a single check made payable to the “Comptroller of
Maryland,” which shall be submitted to the Agency, and accompanied by an update to the
applicable spreadsheet referenced above as Attachment 1, which spreadsheet shall be submitted in
both hard copy and in an electronic format mutually agreeable to both Parties, and which shall be
supplemented with the following additional information for each affected consumer: the social
security number of the consumer (if known), the date of birth of the consumer (if known), the date
on which each refund check was mailed, and an indication of which refund checks were cashed,
and which refund checks were either not cashed or were returned to the Respondents as non-
deliverable. Such action on the part of the Respondents shall relieve the Respondents of any
further obligation to make refunds to these consumers.

(4). The Respondents shall not seek releases from consumers in

conjunction with these refunds.




f. If the Agency or Respondents become aware that any consumer was omitted
from Attachments 1 or 2, but who meets the entitlement for a refund under paragraph 7.c. or waiver
under 7.d., above, then Respondents shall provide a refund or waiver within two weeks of
Respondents or their counsel being made aware of the omission, as appropriate based on the
circumstances. The Parties shall attempt to informally resolve any disagreements or disputes on
this issue, but the Agency will have the authority to make the final determination about whether a
refund or waiver is required pursuant to this subparagraph.

g. The Respondents, as well as the owners, directors, officers, members,
partners, managers, employees, and agents of the Respondents, agree not to offer or provide
advances in Maryland or to Maryland consumers, or to otherwise engage in lending activities in
Maryland or involving Maryland consumers, without first obtaining the appropriate lending
licenses from the Commissioner.

h. The Respondents represent that they will submit applicétions for the
appropriate lending licenses to the Agency as soon as practical.

8. Respondents acknowledge that they have voluntarily entered into this Agreement
with full knowledge of their right to a hearing pursuant to FI § 11-518 and the Maryland
| Administrative Procedure Act — Contested Cases (at SG § 10-201 et seq.) arising from any charges
brought by the Agency based on the Alleged Violations, and that Respondents hereby waive their
right to a hearing. Respondents further acknowledge that they have had an opportunity to consult
with independent legal counsel in connection with the waiver of this right and with the negotiation
and execution of this Agreement, and that they have in fact consulted with independent legal

counsel.




9. The Parties hereto agree that this Agreement shall be binding and enforceable in
court by the Commissioner and by the Respondents, shall be admissible in court if relevant, and
shall be binding upon and inure to any of the Respondents’ present and future owners, directors,
officers, members, partners, managers, employees, agents, successors, and assigns.

10.  The Parties hereto acknowledge that this Agreement does not in any way relate to,
impact, or otherwise effect the legal rights of, or preclude the Commissioner from bringing actions
against, persons not Parties to this Agreement, except as set forth in Paragraph 11, below.

11, The Commissioner agrees that he will not bring an enforcement action of any kind,
civil or administrative, against the Respondents, or against any of Respondents’ owners, directors,
officers, members, partners, managers, or employees, for any matter arising out of or related to any
advance which Respondents made to Maryland consumers prior to the date on which this Agreement
is fully executed related to the investigation referred to in the Summary Order or otherwise covered by
this Agreement.

12. The Parties hereto agree that any notices hereunder shall be effectively "delivered"

when sent via overnight delivery or certified mail as follows:

a. To the Commissioner:

Commissioner of Financial Regulation

500 North Calvert Street, Suite 402

Baltimore, Maryland 21202-3651

Attention: Jedd Bellman, Assistant Commissioner

Copy to:

W. Thomas Lawrie, Assistant Attorney General
Department of Labor, Licensing, and Regulation
500 North Calvert Street, Suite 406

Baltimore, Maryland 21202-3651

b. To the Respondents:

Denise M. Bowman, Esq.
Managing Partner
Alexander & Cleaver, PA, Attorneys at Law
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11414 Livingston Road
Fort Washington, Maryland 20744

NOW, THEREFORE, it is, by the Commissioner of Financial Regulation, HEREBY

ORDERED that this Agreement fully supersedes the Summary Order to Cease and Desist
and Order to Produce issued to Respondents on August 18, 2015 (the “Summary Order”), and said
Summary Order is no longer in effect as of the date this Agreement is fully executed; and it is

further

ORDERED that the Respondents shall adhere to all terms of this Agreement; and it is

further

ORDERED that, in the event the Respondents, or any of the owners, directors, officers,
members, partners, managers, employees, or agents of the Respondents, violates any provision of
this Agreement, the Maryland Consumer Loan Law, the Interest and Usury Law, or any other State
law or regulation applicable to lending in Maryland, the Commissioner may, at the
Commissioner’s discretion, take any enforcement actions available under FI § 2-115, under the
Maryland Consumer Loan Law, and/or under the Interest and Usury Law, as well as take any other

enforcement actions as permitted by, and in accordance with, applicable State law; and it is further

ORDERED, that this matter shall be resolved in accordance with the terms of this
Agreement and the same shall be reflected among the records of the Office of the Commissioner

of Financial Regulation; and it is further

ORDERED that this document shall constitute a Final Order of the Maryland
Commissioner of Financial Regulation, and that the Commissioner may consider this Agreement

and the facts set forth herein in connection with, and in deciding, any action brought by or




proceeding before the Commissioner; and that this Agreement may, if relevant, be admitted into

evidence in any matter brought by or proceeding before the Commissioner.

It is so ORDERED.

IN WITNESS WHEREOF, this Agreement is executed on the day and year first above

written.
MARYLAND COMMISSIONER OF PLAINTIFF FUNDING HOLDING, INC.
FINANCIAL REGULATION d/b/a LAWCASH

By: A/( M C/Z By:

GOMnM Cooley arvey R. Hirschfeld
Commissioner President
Authorized Representative

PLAINTIFF HOLDING V LIC

By:

rvey R\ Hirschfeld
Managing Member
Authorized Representative

Individually

_———
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Jason Younger
Individually




Attachments 1 and 2

Redacted in Full
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