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Testimony in SUPPORT of HB 1143: Public Health - Office of the Chief Medical Examiner
- Perinatal Autopsies (Lung Float Test Ban)

Summary: As amended, HB 1143 addresses a critical gap in forensic and legal practice by
establishing a two-year moratorium on the use of the hydrostatic lung float test as a
determinative tool in assessing live birth, while directing the Maryland Department of Health,
alongside the Office of the Attorney General and the Office of the Chief Medical Examiner, to
study its usefulness and report findings to the General Assembly by December 1, 2027. The
hydrostatic lung float test is widely considered an unscientific and outdated method, as air in the
lungs can result from multiple non-respiratory causes, such as decomposition or resuscitation,
making it incapable of reliably proving sustained life after birth. By pausing reliance on this
method and requiring a comprehensive review, the bill promotes evidence-based practice,
safeguards the integrity of legal outcomes, and reduces the risk of unsupported conclusions.

Overview: When criminal liability hinges on proving a live birth, the science must demonstrate
sustained life, not simply the presence of air in the lungs. Our evidentiary standards must reflect
modern medical understanding and protect against conclusions drawn from findings with
multiple possible explanations.

In practice, the hydrostatic lung float test is often used alongside other postmortem observations
to determine whether air is present in the lungs. From that finding, investigators may infer that a
live birth occurred and proceed to assign a cause of death. However, the presence of air alone
does not establish effective circulation, duration of survival, or independent physiological
function. Because lung aeration can result from multiple mechanisms unrelated to sustained life
after delivery, including decomposition, resuscitative efforts, or passive air entry, using it as a
foundational step creates a significant risk of conclusions that extend beyond what the science
can reliably support.

Importantly, there are no universally accepted scientific or legal standards governing how the
hydrostatic lung float test is performed. Variables such as tissue handling, flotation methods, and
interpretation are not standardized across jurisdictions, meaning results can vary depending on
the examiner or procedure used. This inconsistency has been widely noted in forensic literature
and further undermines the reliability of the test in legal proceedings.
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Modern forensic guidance emphasizes that determinations of live birth require evidence of
sustained extra-uterine physiological function, such as effective respiration with circulation,
evaluated through a comprehensive, multidisciplinary assessment. Authoritative guidance from

the National Association of Medical Examiners states that investigations of fetal and early
neonatal deaths should rely on multiple lines of evidence, including scene investigation, medical
history, placental examination, and full autopsy findings, rather than any single test with known
limitations

Independent medical experts and human rights organizations have similarly cautioned against the
continued use of lung flotation as proof of live birth. Physicians for Human Rights explains that
the presence of air in lung tissue does not establish sustained extra-uterine life and should not be
treated as dispositive evidence in forensic determinations, particularly where criminal liability
may follow.

A national investigation by ProPublica documents decades of scientific criticism of the test,

including the potential for false positives and the absence of consensus that lung aeration
demonstrates live birth. The reporting further highlights that medical examiners and courts have
increasingly questioned the reliability of the test when used in isolation or as a determinative
factor in criminal cases.

The scientific concerns are longstanding. Forensic literature has repeatedly emphasized that lung
flotation cannot distinguish between air introduced through respiration and air introduced
through postmortem processes. Classic and contemporary forensic pathology texts note that
putrefaction gases can cause lung tissue to float even in cases of intrauterine death, and that
mechanical ventilation or handling can introduce air without sustained life. These limitations are
precisely why current professional standards favor holistic medical evaluation over single-test
determinations.

Amendment and Path Forward:

As amended, HB 1143 takes a measured and responsible approach. Rather than permanently
prohibiting the test, it establishes a two-year moratorium while requiring the Maryland
Department of Health, in consultation with relevant experts, to evaluate the usefulness and
efficacy of the lung float test and make recommendations on whether it should continue to be
used as an autopsy tool. This ensures that any future policy decisions are grounded in a thorough,
evidence-based review.


https://pubmed.ncbi.nlm.nih.gov/41432170/
https://pubmed.ncbi.nlm.nih.gov/41432170/
https://phr.org/wp-content/uploads/2023/10/PHR_Floating-lung-fact-sheet_Oct-2023.pdf
https://www.propublica.org/article/is-lung-float-test-reliable-stillbirth-medical-examiners-murder
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Conclusion: HB 1143 reflects a balanced approach: it acknowledges serious scientific concerns
while allowing time for careful study and expert input. By pausing the use of a disputed method
and requiring a comprehensive evaluation, the bill helps ensure that determinations of live birth,
and the significant legal consequences that follow, rest on reliable, validated evidence. This

approach strengthens scientific integrity, supports just outcomes, and reinforces public
confidence in Maryland’s forensic and legal systems..

Attachments:

- Letter from Dr. Gregory Davis, MD, FCAP Forensic Pathologist, Former Associate Chief
Medical Examiner, Commonwealth of Kentucky
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November 11, 2020

Honorable Timothy McCrone
Circuit Court for Howard County
8360 Court Avenue

Ellicott City, MD 21043

Re: the float test / hydrostatic lung test
Dear Judge McCrone:

We, the undersigned, affirm that in our opinion, to a reasonable degree of medical
certainty, the float test / hydrostatic lung test is not a scientifically reliable test or
indicator of live birth.

Given the education, training, experience, positions, and number of the
undersigned, it is clear that the float test is not generally accepted within the
forensic pathology community.

Respectfully yours,

Gregory J. Davis, MD, FCAP

Professor & Director, University of Kentucky Division of Forensic Consultation
Services

Former Chair, College of American Pathologists Forensic Pathology Committee
Former Associate Chief Medical Examiner, Commonwealth of Kentucky
Lexington, Kentucky USA

J. Scott Denton, MD

Forensic Pathologist

McLean County Coroner's Office, Bloomington, IL

Associate Professor, University of IL College of Medicine at Peoria

Former Interim Chief/Deputy Chief, Cook County Medical Examiner’s Office,
Chicago, IL

Bloomington, lllinois USA

Michael Graham, MD

Professor of Pathology

St. Louis University, School of Medicine
Chief Medical Examiner, City of St Louis, MO
St. Louis, Missouri USA



Kim A. Collins, MD
Former President, National Association of Medical Examiners
Wadmalaw Island, South Carolina USA

Beth E. Frost, DO, FCAP, FASCP, D-ABMDI
Medical Examiner
Scottsdale, Arizona USA

Andrew M. Baker, MD, FCAP
Chief Medical Examiner — Hennepin County Medical Examiner’s Office
Minneapolis, Minnesota USA

John C. Hunsaker Ill, MD, JD, FNAME

Professor Emeritus of Pathology and Laboratory Medicine
Director, Division of Forensic Pathology

University of KY College of Medicine

Associate Chief Medical Examiner [ret]

Kentucky Justice and Public Safety Cabinet

Lexington, KY USA

Mary E. Case, MD

Professor Emerita

St. Louis University School of Medicine

Chief Medical Examiner

St. Louis, St. Charles, Jefferson, and Franklin Counties
St. Louis, Missouri USA

Stephen J. Cina, MD, FCAP, D-ABMDI

Former Chief Medical Examiner, Cook County, IL

Former Chair, CAP Forensic Pathology Committee

Clinical Professor of Pathology, University of Colorado Health Science Center
Loveland, Colorado USA

Thomas Gilson, MD
Chief Medical Examiner, Cuyahoga County, Ohio
Cleveland, Ohio USA

Margaret Greenwald, MD
Former Chief Medical Examiner, State of Maine
Augusta, Maine USA

Grace D. Dukes, MD, FCAP

Forensic Pathologist, Pathology Associates

Clinical Assistant Professor, University of South Carolina School of Medicine
Greenville

Greenville, South Carolina USA



Meredith Frame, MD

Assistant Professor, Department of Pathology and Laboratory Medicine
University of Kentucky College of Medicine

Assistant State Medical Examiner, Commonwealth of Kentucky
Frankfort, Kentucky USA

Professor Roger W. Byard

AO PSM, BMedSci, MB, BS, MMedSci(Paed), PhD, MD, CCFP, CAP, FRCPC,
FRCPath, FRCPA(Hon), FFFLM, FFSc, FAHMS.

Professor of Pathology, University of Adelaide,

Senior Specialist Forensic Pathologist, Forensic Science SA,

Adelaide, South Australia, Australia.

Neil Langlois

MB BChir MD FRCPath FRCPA DMJpath FFFLM FFSc (RCPA)
A/Prof (University of Adelaide)

Consultant Forensic Pathologist

Adelaide, South Australia, Australia

David Ranson, BMedSci BM BS LLB FRCPath FRCPA FACLM FFFLM FFCFM
DMJ(Path)

Deputy Director & Head of Forensic Services, Victorian Institute of Forensic
Medicine

Adj Clinical Professor, Department of Forensic Medicine, Monash University
Melbourne, Victoria, Australia

Noel Woodford, MBBS LLM DMJ(Path) FRCPA FRCPath MFFLM(UK)
Director, Victorian Institute of Forensic Medicine

Professor of Forensic Medicine, Monash University

Melbourne, Victoria Australia

Paul L. Morrow, MD MPH

Forensic Pathologist, Auckland, NZ

Former Chief Medical Examiner, State of Vermont
Auckland, New Zealand

Prof. Dr. Michael Tsokos

Chair / Director

Institute of Legal Medicine and Forensic Sciences
Charite - Universitatsmedizin Berlin

Berlin, Germany



Professor Lora J. Martin

MBBCh (WITS), Dip For Med (CMSA), MMed [For Path](UCT), FCFor Path (CMSA)
Head: Division of Forensic Medicine

Department of Pathology, Faculty of Health Sciences

University of Cape Town

Cape Town, South Africa

Christopher M. Milroy MBChB, MD, BA, LLB, LLM, FRCPath, FFFLM, FRCPC, DMJ
Director, Eastern Ontario Regional Forensic Pathology Unit, Ottawa, Canada
Professor, University of Ottawa, Canada

Michael S. Pollanen MD PhD FRCPath DMJ (Path) FRCPC
Chief Forensic Pathologist for Ontario

Professor of Laboratory Medicine and Pathobiology
Toronto, Ontario, Canada

John C. Butt, MD
Former Chief Medical Examiner, Provinces of Alberta and Nova Scotia
Vancouver, British Columbia, Canada

Professor Marta Cohen MD, FRCPath, DMJ (Pathol), Dip Med Ed

Consultant Paediatric and Perinatal Pathologist. Head of Department.

Clinical Director of Pharmacy, Diagnostics and Genetics

Former President of the International Paediatric Pathology Association
Giordano Fellowship Director for the Paediatric and Perinatal Pathology Training
Program, European Society of Pathology

Sheffield Children’s NHS FT, UK

Dr Philip S.L. Beh, MBBS, DMJ, FFFLM, FHKCPath, FHKAM Pathology.
Associate Professor (Forensic Pathology)

Department of Pathology

The University of Hong Kong

Hong Kong SAR, China
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