SB 0465 - Criminal Procedure - Admission of Out of

Uploaded by: Catherine OMalley
Position: FAV



l‘r b ]
Women’s
6 — Law Center 102 West Pennsylvania Avenue, Suite 100 Towson, MD 21204

JUSTICE

EQUALITY ()f’j—l ﬁ’rfi',‘:]"r"f.?}i(!'{ phone 410-321-8761  fax 410-321-0462  www.wlemd.org

BILL NO: Senate 0465

TITLE: Criminal Procedure -Admission of Out-of-Court Statements-Assault in the
Second Degree

COMMITTEE: Judicial Proceedings

HEARING DATE: February 11, 2026

POSITION: SUPPORT

The Women’s Law Center of Maryland (WLC) is a non-profit legal services and advocacy organization
dedicated to ensuring the physical safety, economic security, and bodily autonomy of women in
Maryland. While our direct representation projects are limited to primarily survivors of domestic
violence, our advocacy is in support of gender justice as a whole, because all women are entitled to
access to justice, equality, and autonomy. We recognize that all the issues we fight for are
interconnected. Women cannot have bodily autonomy unless they have physical safety. They cannot
have physical safety without economic security. And they cannot have economic security without
bodily autonomy.

The Women’s Law Center supports SB 465. Many of the clients we serve have civil and criminal matters
where they are victims of second-degree assault. This bill would allow an exception to the hearsay rule
by allowing a statement admissible if the statement is being offered against a party that has engaged
in, or conspired to commit wrongdoing that was intended to and does procure the unavailability of the
declarant.

Victims in domestic violence cases experience a variety of challenges when making decisions about
testifying against their abusers. Some of those challenges are as a direct result of the abuser
threatening the well being of the victim. This bill will allow the statement of an unavailable witness in
evidence if a Court finds the unavailability was as result of the wrongdoing by the party opponent.

As such, The Women’s Law Center of Maryland urges a favorable report on SB 465.

The Women’s Law Center of Maryland is a non-profit legal services organization whose mission is to ensure the physical
safety, economic security, and bodily autonomy of women in Maryland. Our mission is advanced through direct legal
services, information and referral hotlines, and statewide advocacy.
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State’s Attorney for Montgomery County

50 Maryland Avenue
Rockville, Maryland 20850

240-777-7300 DEPUTY STATE’S ATTORNEYS
STATE’S ATTORNEY FAX 240-777-7413 PETER A. FEENEY
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February 9, 2026
The Honorable Will Smith
Chair, Judicial Proceedings Committee
11 Bladen Street
Annapolis, MD 21401

Dear Chair Smith and Committee Members:

On behalf of the Montgomery County State’s Attorney’s Office and the Maryland State’s Attorneys’
Association, I write in support of SB465—Criminal Procedure—Admission of Out-of-Court
Statements—Assault in the Second Degree. [ am the Chief of the Special Victims Division for the
Montgomery County State’s Attorney’s Office. | am also the co-chair of the MSSA Special Victims
Committee and a member of the Governor’s Family Violence Council.

Section 10-901 of the Maryland Criminal Law Article sets forth an exception to the Rules of Evidence
that govern hearsay. If the defendant on criminal trial “engaged in, directed, or conspired to commit
wrongdoing” against a victim or a witness, and the defendant “intended to and did procure the
unavailability of the [victim or witness],” the court can admit an out-of-court statement made by that
victim or witness without live testimony in court. This section, however, only applies in criminal cases
where the defendant is charged with a felony. This statute precludes the admission of such statements in
trials for second degree assault, a crime we regularly see committed in domestic violence cases. Senate
Bill 465 removes this barrier and allows the Court to hear from the victim or witness through their pretrial
statements.

Over the past 25 years, | have handled 100s of cases involving domestic violence. Domestic abusers rely
on power and control to dominate, intimate, coerce, and manipulate. Consequently, we often see that
power and control dynamic dominate any court proceedings that involve the abuser and their victim. [
personally have reviewed jail calls, text messages, and emails where abusers apply their power and
control to prevent victims from testifying against them. The threats have varied, but the outcome is the
same: Victims fear the repercussions of their testimony and elect not to participate in the criminal justice
system.

Senate Bill 465 prevents the abuser from controlling the outcome of the criminal trial against them. This
bill literally rights a wrong. The voices of victims and witnesses will be heard at trial, despite the abuser’s
best efforts to prevent them from coming to court and testifying. Defendants should not be allowed to
benefit from their wrongdoing.

I strongly urge this Committee to issue a favorable report on Senate Bill 465.

ie Feinstein
Chief, Special Victims Division
Senior Assistant State’s Attorney
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BILL NO: Senate Bill 465

TITLE: Criminal Procedure - Admission of Out-of-Court Statements - Assault in
the Second Degree

COMMITTEE: Judicial Proceedings

HEARING DATE: February 11, 2026

POSITION: Favorable

The Maryland Network Against Domestic Violence (MNADV) is the state domestic violence
coalition that works to lead diverse community partners toward the common purpose of
reducing the occurrence and impact of intimate partner violence. MNADV urges the Senate
Judicial Proceedings Committee to issue a favorable report on SB 465.

Currently, under § 10-901 of the Courts and Judicial Proceedings Article, a statement is not
excluded by the hearsay rule and is admissible during the criminal trial of a defendant charged
with a felony violation if the statement is offered against a party that has engaged in, directed,
or conspired to commit wrongdoing that was intended to and did render the witness unavailable.

Senate Bill 465 would expand the existing hearsay exception to include second degree assault
charged in a criminal trial. A court must find by a preponderance of the evidence that the party
against whom the statement is offered has engaged in specified activities that rendered the
witness unavailable.

Second degree assault is commonly charged in domestic violence cases. Due to the ongoing
power and control dynamics present in domestic violence, an abuser could threaten or coerce a
victim into not testifying in a criminal proceeding. The law would require that a party’s
wrongdoing be proven by a preponderance of the evidence.

Senate Bill 465 allows the victim to testify through their prior statements, statements that were
made at a time they were safe and able to state what happened to them, so long as they were
contemporaneously recorded, made under oath and subject to the penalties of perjury at a
proceeding or in a deposition, or were written and signed by the declarant (victim).

Too often in intimate partner violence cases, by the time the criminal matter is litigated, the
victims/survivor has been influenced to not want to testify against their abuser. Prosecutors cite
this as a common reason to end up dismissing or reducing charges against an abuser. Senate Bill
465 would allow prior statements (e.g., statements to responding officers that are signed by the
victim) to be used as evidence.

For further information contact Laure Ruth ® Public Policy Director ® 301-852-3930 ® Iruth@mnadv.org

1997 Annapolis Exchange Parkway, Suite 300 ® Annapolis, MD 21401
Tel: 301-429-3601 ® E-mqil: info@mnadv.org ® Website: www.mnadv.org
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For the above stated reasons, the Maryland Network Against Domestic Violence urges a
favorable report on SB 465.

For further information contact Laure Ruth ® Public Policy Director ® 301-852-3930 ® |ruth@mnadv.org

1997 Annapolis Exchange Parkway, Suite 300 ® Annapolis, MD 21401
Tel: 301-429-3601 ® E-mqil: info@mnadv.org ® Website: www.mnadv.org



mailto:info@mnadv.org

Forefiture by wrong doing - 2d assault - 2026 - M
Uploaded by: Lisae C Jordan
Position: FAV



Maryland Coalition Against Sexual Assault

Working to end sexual violence in Maryland

P.O. Box 8782 For more information contact:
Silver Spring, MD 20907 Lisae C. Jordan, Esquire
Phone:  301-565-2277 443-995-5544

Fax: 301-565-3619 WWW.mcasa.org

Testimony Supporting Senate Bill 465
Lisae C. Jordan, Executive Director & Counsel
February 11, 2026

The Maryland Coalition Against Sexual Assault (MCASA) is a non-profit membership
organization that includes the State’s seventeen rape crisis centers, law enforcement, mental health
and health care providers, attorneys, educators, survivors of sexual violence and other concerned
individuals. MCASA includes the Sexual Assault Legal Institute (SALI), a statewide legal
services provider for survivors of sexual assault. MCASA represents the unified voice and
combined energy of all of its members working to eliminate sexual violence. We urge the Judicial
Proceedings Committee to report favorably on Senate Bill 465.

Senate Bill 465 — Forfeiture by Wrong-Doing — 2d degree Assault

Senate Bill 465 would permit the admission of out of court statements made by victims and
witnesses in 2d degree assault trials if the statement is offered against a defendant who has
engaged in, directed, or conspired to commit wrongdoing that was intended to and did procure
the unavailability of the victim or witness. Current law, Courts and Judicial Proceedings §10-
901, allows for the admission of these statements in any criminal trial of a felony, but excludes
these statements in second degree assault cases, a misdemeanor and a common charge in
intimate partner violence cases, including cases involving sexual assault.

Admitting this evidence is particularly important when a defendant threatens a victim or coerces
a victim witness not to testify, and that wrongdoing can be demonstrated. Senate Bill 465 would
allow the victim’s prior statements to be introduced and prevent the abuser from benefitting from
wrongdoing.

The Maryland Coalition Against Sexual Assault
urges the Judicial Proceedings Committee to
report favorably on Senate Bill 465
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Children, Youth, and Families

Testimony of Senator Mary-Dulany James
In Support of Senate Bill 465 - Criminal Procedure - Admission of Out-of-

Court Statements - Assault in the Second Degree

Senate Judicial Proceedings Committee
February 11, 2026

Chair Smith, Vice Chair Waldstreicher, and Members of the Committee,

Senate Bill 465 adds second degree assault to the statute that allows
prosecutors to introduce statements in a criminal trial when the witness is
unavailable and when that unavailability was caused by the wrongdoing of a
criminal defendant. The statute to be amended is called the “Unavailability of
declarant of statement due to wrongdoing” (see Court and Judicial Proceedings
§10-901) and is substantially the same as Federal Rule of Evidence §804(b)(6).
Both codify the doctrine of “forfeiture against wrongdoing” which stands for the
proposition that although an accused defendant, in general, has a right to confront a
witness against them (by cross-examination), a court will not suffer a party to
profit by his (or her) own wrongdoing (see Crawford v. Washington 541 U.S. 36
(2004), Davis v. Washington 547 U.S. 813 (2006)).

And while forfeiture by wrongdoing is recognized, either by statute, rule, or
common law in every state, | could not find another federal or state jurisdiction
that limits its use as only Maryland does to felonies. Rather, every other state but
Maryland invokes the doctrine in any criminal case where a criminal defendant
uses force, threats, persuasion, control, wrongful disclosure of information,
collusion or any other behavior that creates a nexus between the defendant’s acts
and the unavailability of the declarant.

While SB 465 does not seek to eliminate the seemingly inexplicable
difference in treatment of defendants charged with felonies and those with



misdemeanors that engage in wrongdoing which results in a witness not testifying
in court, it does seek recognition and equal treatment for the serious and violent

charge of second degree assault for which, by its definition, is a crime of violence
involving non-minor injuries and up to 10 years in prison (Criminal Law §3-203).

[ am submitting as part of my testimony a December 2023 letter from the
Task Force to Study Crime Classifications which summarizes the six (6) meetings
they had held up to that point. Salient to SB 465, the letter recognized that two pre-
eminent legal scholars both highlighted Maryland’s second degree assault statute
as being an outlier because the underlying harm to victims and its high penalty do
not match its stated category as a misdemeanor. Rather, in substance, it is
analogous to a felony.

This mislabeling is also allowing a miscarriage of justice under the forfeiture
by wrongdoing statute by depriving prosecutors the opportunity to go after
domestic abusers as they are most often charged with second degree assault and
their frequent modus operandi is to intimidate, coerce, and manipulate their victims
into backing out of appearing in court to testify about the suffering and physical
harm they have endured. Domestic abusers are well-aware of Maryland’s loophole,
so even when brave and battered women call the police desperately seeking the
protection they deserve, giving law enforcement a full, recorded accounting, the
abusers are often not held to account. That is because during the months it takes to
bring the defendant to trial, the victims are being worn down by the defendant, and
she never tells her story in court.

Without amending §10-901, the victim’s previous recorded statement is
barred from use at trial and another known abuser walks free. A favorable Judicial
Proceedings report on SB 465 will stop it.

Respectfully,

Wy 027

Senator Mary-Dulany James
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