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Introduction & Summary

What recourse do people have if federal agents violate their constitutional rights? In recent months, this question
has taken on new urgency. Across an array of contexts, individuals and institutions are encountering what they
see as unconstitutional abuses of federal power, from excessive uses of force to property destruction to
discrimination to speech suppression. And with the federal government deploying record-numbers of
immigration agents to cities across the country, high-stakes encounters with federal law enforcement may

become even more commonplace.

This Explainer discusses a potential remedial pathway that is receiving increased attention: state-created causes
of action authorizing money damages against federal officials who violate federal constitutional rights. This idea
has long percolated in legal scholarship. Professor Akhil Amar first wrote about the concept nearly four decades
ago, dubbing it “converse 1983."["] But the idea is only beginning to garner broader interest from litigants,
policymakers, and courts.

Today, victims of unconstitutional federal action have limited remedial options. When individuals experience a
rights violation that is ongoing, they can go to court and seek declaratory or injunctive relief—that is, a court
order telling the government to stop. There have already been hundreds of such lawsuits filed against the Trump
administration, and similar lawsuits challenged the actions and policies of previous administrations. But because
injunctive remedies aim to address injuries prospectively, they are frequently useless—or unavailable—to
individuals who suffered government misconduct in the past. In the quintessential Supreme Court case
exemplifying this point, a victim of a police chokehold was denied injunctive or declaratory relief because he
couldn’t show that he was likely to be put in a similar chokehold again.l]

Instead, to redress harms already inflicted—like when people are injured or property is damaged— the standard
civil remedy is money damages. By compensating the victim (and perhaps punishing the perpetrator), damages
can help provide justice and accountability. But existing federal law significantly constrains the ability of
individuals to recover damages from federal officials who act unconstitutionally.
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The landmark federal statute that individuals might turn to in, say, a typical police brutality case, is 42 U.S.C. §
1983. But it offers no relief for federal action; it provides a cause of action for damages against state and local
actors, and there is no statutory analogue authorizing suits against federal officials. Recognizing that, the U.S.
Supreme Court held over fifty years ago in Bivens v. Six Unknown Named Agents of the Federal Bureau of
Narcoticsl3] that plaintiffs should nonetheless be able to sue for damages when federal officials commit
constitutional violations. However, more recent precedent has largely closed the door on these so-called Bivens
actions by limiting them to highly specific circumstances and repudiating Bivens's core logic—making the remedy,
in one scholar’s recent assessment, “essentially nonexistent,” especially when coupled with the Court’s robust
official immunity doctrine.l4]

Historically, plaintiffs were also able to use common-law tort suits available under state law to recover damages
from federal officials whose actions transgressed statutory or constitutional bounds. [21 But today, such claims
are largely preempted by the Federal Tort Claims Act, or FTCA, which establishes the exclusive remedy for
victims to seek damages directly from the federal government for most state-law torts.[®] From a practical
perspective, while the FTCA does sometimes provide an avenue for people to recover damages against the
federal government when federal employees commit tortsl”J—and individuals might increasingly pursue FTCA
suitst8l—it comes with “significant exceptions and limitations” that can make recovery difficult or impossible, even
when federal officials have violated constitutional rights.[°]

Taking all of these hurdles together, the bottom line is that today's remedial landscape can leave injured
individuals without meaningful recourse and federal actors without sufficient incentives to respect an individual's
constitutional rights.@ With no Section 1983 equivalent for federal actors, the rollback of Bivens, and the
constraints of the FTCA, recovering damages from federal officials for unconstitutional acts may be more
difficult today than at any time in the nation’s history.

This is where “converse 1983" comes in. It offers a potential pathway for pursuing damages against federal
officials who act unconstitutionally. In contrast to Section 1983, which is a federal cause of action for damages
against state and local officials who violate federal constitutional rights, “converse 1983" is a state-created cause
of action for damages against federal officials who violate federal constitutional rights.

A few states—including California, Maine, Massachusetts, and New Jersey—have long had laws on the books that,
as written, appear to authorize damages actions against federal officials for federal constitutional violations.
lllinois recently enacted a version, and in roughly a dozen more states, legislation has been introduced that would
do the same. It also may be possible for state courts, which have common-law authorities that federal courts
lack, to recognize such actions judicially.

Part | of this Explainer offers more detail on existing and proposed state converse 1983 laws, and it identifies
some considerations for states contemplating such laws. Part | also sketches out how converse 1983 litigation
might proceed in practice. In particular, it notes that, while converse 1983 is a state-created cause of action, most
converse 1983 lawsuits are likely to end up in federal rather than state court because federal law gives federal
officers a right to remove lawsuits to a federal forum.

Any attempt to pursue converse 1983 lawsuits will likely be met with several types of counterarguments. Drawing
from and building on existing legal scholarship, Parts II-IV identify and address these anticipated sources of
pushback.

First, as Part Il explains, defendants will likely contend that federal statutory law—in particular, the Westfall Act—
preempts state-created converse 1983 actions. The Westfall Act does preclude litigants from bringing many
common-law state tort claims against federal officials. But the Westfall Act includes a carveout for “a civil action
against an employee of the Government . . . which is brought for a violation of the Constitution of the United
States.”I"] That plain text appears to leave the door open to converse 1983 claims. Nevertheless, one federal
circuit court recently concluded (with limited analysis) that the Westfall Act preempted a converse 1983 claim
brought under New Jersey law. Anyone who seeks to pursue converse 1983 suits in New Jersey (as well as
Delaware and Pennsylvania) will have to overcome that adverse precedent.



Second, defendants may raise federal constitutional objections to converse 1983 actions, asserting that such
state-created claims (or at least some such claims) run counter to principles of federal supremacy. Part lll
identifies potential variations of such an argument and sets out some of the strongest legal responses.
Conceptually, converse 1983 actions do not seek to make state law supreme over federal law; instead, they
further the federal Constitution by helping people vindicate their fundamental federal constitutional rights.
Historically, there is a longstanding tradition of litigants using state-law causes of action to seek civil damages
against wrongdoing federal officials. There is even a longstanding tradition of states enforcing their criminal laws
against federal officials who overstep the bounds of their authority. And precedentially, converse 1983 actions fit
comfortably within the bounds of existing Supreme Court case law on the Supremacy Clause.

Third, defendants will presumably contend that, even if converse 1983 actions are permissible, the doctrine of
qualified immunity should provide at least a partial shield against liability. Part IV considers whether and how
official immunity defenses might apply in converse 1983 cases. In Section 1983 and Bivens actions, government
officials can indeed invoke qualified immunity, which bars plaintiffs from recovering damages unless the
defendant’s conduct violated “clearly established” law, such that any reasonable official would have known the
unconstitutionality of their particular actions. This effectively allows for damages liability only in fairly egregious
cases of official misconduct. Courts may well conclude that converse 1983 defendants should have the same
opportunities as Section 1983 and Bivens defendants to assert qualified immunity defenses, but there are cogent
arguments that the doctrinal rationales for qualified immunity in Section 1983 and Bivens cases do not carry over
to converse 1983 cases. There are also questions about whether the analysis might change if a state’s converse
1983 law expressly forecloses qualified immunity defenses.

In short, converse 1983 actions may have untapped potential to assure meaningful relief to those harmed by
unconstitutional abuses of federal power. Although the permissibility of converse 1983 actions will no doubt be
vigorously contested, forceful legal arguments can be made in their favor.

I. The Promise of Converse 1983

Nearly four decades ago, Professor Akhil Amar first proposed what he dubbed “Converse 1983" — a state-law
damages remedy against federal officials for violating the federal constitution.['?) Numerous scholars and
commentators have explored the idea since.['*] Today, converse 1983 could fill critical gaps, potentially offering
recourse for a panoply of federal constitutional injuries committed by a range of federal actors.

How exactly does converse 1983 work? It provides a private right of action—that is, authorization to sue—against
federal officials (and anyone else) for violating someone’s federal constitutional rights, making clear that
damages are available as a remedy. A few states already have such laws, and converse 1983 bills have recently
been introduced in roughly a dozen state legislatures. While the language of these laws and bills differs
somewhat, they all share common elements. Namely, they (1) explicitly empower any person to; (2) bring a civil
damages claim against; (3) government actors at any level (and sometimes nongovernmental actors) who; (4)
have violated or interfered with their federal constitutional rights.

By way of illustration, California’s Tom Bane Civil Rights Act (colloquially known as the Bane Act) has long allowed
“any individual” to sue another person for interfering, or attempting to interfere, with their rights by threat,
intimidation, or coercion.[14] Massachusetts!™] and Maine@ have similar provisions to California’s existing law
on the books. The New Jersey Civil Rights Act is also a potential model for other states.[17] And, recently, lllinois
enacted a version as part of a larger package related to immigration policy.[18]

Numerous states are currently considering additional converse 1983 mechanisms. In New York, for example, a
pending bill provides:

Any person who, under color of any law, statute, ordinance, regulation, custom, or usage, subjects, or
causes to be subjected, any citizen of the United States or other person within the jurisdiction thereof to
the deprivation of any rights, privileges, or immunities secured by the Constitution of the United
States, shall be liable to the party injured in an action at law, suit in equity, or other proper proceeding for
redress ... .[19]

Virginia, too, has introduced a converse 1983 proposal. That law would provide that:



Any individual who has been deprived of any rights, privileges, or immunities granted to such individual
under the constitutions or laws of the United States and the Commonwealth by a person acting under
color of law has a civil cause of action against such person for compensatory damages, punitive damages,
and equitable relief.[20]

Likewise, although California already has the Bane Act on the books, pending legislation would authorize actions
without the hurdle of demonstrating a threat, intimidation, or coercion. The new language would state:

Every person who, under color of any law, statute, ordinance, regulation, custom, or usage, subjects, or
causes to be subjected, any citizen of this state or any person within the jurisdiction thereof to the
deprivation of any rights, privileges, or immunities secured by the United States Constitution, shall be
liable to the party injured in an action at law . . . .[21]

Other states including Colorado,[22] Lawmakers in Hawai'i,[23] Maryland, [24] Rhode Island, [25] Washington,
[26] and Wisconsin[27] have also introduced legislation to provide a state damages remedy that would cover
federal officials who violate constitutional rights.

In other states, like Arkansas or New Mexico, existing statutes that provide private rights of action could easily be
amended to add federal officials and/or violations of the federal Constitution.[28] For states looking to introduce
legislation on a blank slate, the organization “Protect Democracy” has proposed a model bill.[29] Alexander
Reinert, Joanna C. Schwartz, and James E. Pfander have also drafted a comprehensive model state statute
creating a cause of action for constitutional violations; although their template is directed at state actors, it could
cover federal officials with only a minor tweak.[30]

There are some meaningful differences between states’ approaches, especially when considering how courts
have interpreted and applied existing provisions. For example, courts have concluded that qualified immunity is
available to defendants under Maine's[31] and Massachusetts's[>2] statutes; conversely, qualified immunity is no
defense to Bane Act suits in California.[33] Courts in California and Massachusetts have also diverged on how to
read statutory language requiring constitutional violations to involve “threat, intimidation, or coercion.” California
courts, for example, have given that requirement a loose reading, concluding that the mere “[u]se of law
enforcement authority to effectuate a stop, detention (including use of handcuffs), and search can constitute
interference by ‘threat[ ], intimidation, or coercion’ if the officer lacks probable cause to initiate the stop,
maintain the detention, and continue a search.”[34] In contrast, Massachusetts requires threat, coercion, or
intimidation as a separate element for liability—even in cases where officers actually violate someone's
constitutional rights.[35] (To be clear, converse 1983 laws need not use concepts like intimidation, coercion, or
threats, and most of the pending bills—including California’s proposed Bane Act revision—do not).

There are also differences in whether and when prevailing plaintiffs are entitled to attorneys’ fees[36] and what
sorts of damages are available.[3”] Recent converse 1983 proposals also diverge on the scope of their coverage.
lllinois' recently enacted statute, for example, provides a cause of action against “any person who, while
conducting civil immigration enforcement,” violates constitutional rights.[38] Colorado[39] and
Washington[40] have introduced similar bills that cabin the cause of action to injuries sustained during “civil
immigration enforcement.” A bill in Rhode Island, meanwhile, applies only to federal actors, unlike proposals
elsewhere that also cover state and local actors.[41] Proposals also diverge on whether to abrogate or retain
immunity,[42] and the timing of any covered injury—California’s proposed statute, for instance, would apply
retroactively to March 2025.[43] These are all important details for policymakers to consider as they seek to
strike what they regard as an appropriate balance of fee-incentives, immunities, and defenses—and as they
evaluate the litigation risk to enacting a statute that may treat federal officials differently from other actors.[44]

State legislation is just one of multiple pathways for establishing a converse 1983 cause of action.[45] A state
could create a damages remedy through an initiative, referendum, or other popular lawmaking mechanism.
Alternatively, state courts could fashion a remedy using their common-law power. The authority of state courts to
create remedies is deeply rooted; numerous state courts have established a damages remedy for state
constitutional violations.[46] At least in theory, they could similarly recognize a cause of action for violations of
the federal Constitution.



Regardless of how states create converse 1983 causes of actions, two practical aspects of converse 1983
litigation bear noting. First, most converse 1983 suits against federal officials would proceed in federal court,
even if initially filed in state court. A federal statute, 28 U.S.C. § 1442, allows federal officers acting in the course
of their employment to remove actions from state to federal court, so long as they can assert a “colorable federal
defense."[47] As explained in more detail below, there are a number of defenses or immunities that federal
officials could potentially assert; while none would necessarily succeed, they will often be “colorable.” If they
choose, converse 1983 plaintiffs might also be able to initiate their suits in federal court, rather than state court.
Although converse 1983 is a state cause of action, it may qualify for federal question jurisdiction since it requires
a federal constitutional violation.[48]

Second, although converse 1983 suits would be brought against federal officers in their individual capacities,
those officers would likely be defended by government attorneys and indemnified by the government such that
they would not personally pay any damages award. Depending on the circumstances, the government could

conceivably disclaim any responsibility to represent or indemnify the defendant, but in the related context of
[49]

Bivens litigation, that happens only rarely.

Il. Addressing Likely Federal Statutory Objections: the FTCA and
Westfall Act

Because there are few real-world examples of individuals using converse 1983 statutes to sue federal officials for
violations of their federal constitutional rights, it is uncertain how litigation might unfold. However, the federal
government would likely contest strenuously the validity of state-created damages actions against federal
officials. An initial objection will likely be statutory—namely, that the Federal Tort Claims Act (FTCA) and the
Westfall Act preempt state damages actions against federal officials. Converse 1983 proponents, however, have
strong arguments that even if Congress has preempted most common-law torts against federal officials, states
remain able to provide constitutional tort remedies.

The Westfall Act was Congress's response to a 1988 Supreme Court decision, Westfall v. Erwin.>%] The Westfall
plaintiffs brought a common-law state tort suit against a federal employee, and the Court rejected the
government's argument that federal employees are absolutely immune from such actions.>”) Westfall essentially
confirmed that individuals injured by federal employees had multiple potential ways to seek compensation:
common-law state tort suits, FTCA suits, and Bivens actions. In response, through the Westfall Act, Congress
effectively gave federal officials the shield from state tort liability that the government had unsuccessfully
sought from the Supreme Court.[52]

The Westfall Act generally makes the FTCA the “exclusive” remedial option “for injury or loss of property, or
personal injury or death arising or resulting from the negligent or wrongful act or omission of any employee of the
Government while acting within the scope of his office or employment.”"[53] Under the Act, “any other civil action
or proceeding for money damages” against the government employee “is precluded.”[54]

The Westfall Act, however, includes an important carve out to its preemption provision: It “does not extend or
apply to a civil action against an employee of the Government . . . brought for a violation of the Constitution of
the United States.”[%] There is some debate about the scope of this exception, but, as explained below and as
several commentators have suggested, its plain text appears to allow converse 1983 suits since such suits seek
relief for federal constitutional violations.

The government might argue that the Westfall Act’s reference to actions “brought for a violation of the U.S.
Constitution” should be narrowly construed to allow only for federal Bivens actions— that is, to the vanishingly
narrow categories of constitutional damages suits against federal officials that the Supreme Court has itself
recognized.[>®] On several occasions, the Supreme Court has in fact referred to this statutory provision as a
“Bivens” exception. Thus, in one case, the Court described the provision as “preserving employee liability for
Bivens actions.”®’] Similarly, in another, the Court referred to § 2679(b)(2)(A) as “[t]he Westfall Act's explicit
exception for Bivens claims.”®8] Lower courts and commentators have repeated similar Ianguage.@ But none of
these cases actually addressed whether the Westfall Act’s text excepts Bivens actions alone. Only one federal
appellate court, the Third Circuit, has directly rejected a converse 1983 claim on the grounds that “[t]he Westfall



Act only offers two exceptions to its exclusivity—one for Bivens actions, and the other for actions under federal
statutes.”%%] The court offered little analysis beyond observing that the plaintiff had “offered no
counterargument in her papers or at oral argument” regarding Westfall Act preemption.[61]

There are reasons to doubt this Bivens-only reading of the Westfall Act. While some Supreme Court cases have
casually referred to § 2679(b)(2)(A) as a Bivens exception, the Court has elsewhere described the provision in
more expansive terms. Recently, for example, the Court explained that “the Westfall Act foreclosed common-law
claims for damages against federal officials, but it left open claims for constitutional violations.”[62] Relying on
the Westfall Act’s plain language and legislative history, several commentators have contended that the Westfall
Act indeed allows for state actions that seek relief for federal constitutional violations. As Judge Justin Walker of

the U.S. Court of Appeals for the D.C. Circuit detailed in a comprehensive 2023 concurrence, “that reading finds
[63]

support in the text of the statute” and “accords with Founding-era principles of officer accountability.

In the most in-depth recent academic article on converse 1983, Thomas A. Koenig and Christopher D. Moore,
too, have reached a similar conclusion.[64] They identify several supportive canons of statutory construction and
explain that the legislative history likewise suggests that Congress did not seek to foreclose state causes of
actions for constitutional violations.[5%]

Professors Carlos M. Vazquez and Stephen I. Vladeck have made similar arguments. They note, for example, that
the House Report accompanying the Westfall Act asserted that the bill “would not affect the ability of victims of
constitutional torts to seek personal redress from Federal employees who allegedly violate their Constitutional
rights.”[66]°% Like Koenig and Moore, they conclude that the exemption broadly covers constitutional torts:
“even under the narrowest plausible construction,” they write, “a converse-1983 action of the sort advocated by
Professor Amar would . . . survive."[67]

To be sure, not all scholars agree. In a response to Vazquez and Vladeck, Professors James E. Pfander and David
P. Baltmanis have argued that “the only claims against federal officials saved by the Westfall Act were those
based on federal rights of action, including constitutional tort claims under Bivens and federal statutory claims
otherwise authorized.”l%8] But their discussion focuses overwhelmingly on Westfall Act's displacement of state
common law causes of action and gives limited consideration of whether the Act allows a constitutional cause of
action like converse 1983. Additionally, in more recent work, Professor Pfander has reconsidered some of his
earlier analysis of the Westfall Act and suggested that “the Westfall Act’s saving provision for suits against
federal officers for violation of the Constitution” may indeed allow for “state enactment of converse-1983
statutes.”[®9]

The overall point is that any litigant suing a federal officer under an existing or future converse 1983 statute will
likely confront the argument that the Westfall Act forecloses the claim. Although there is little judicial precedent
squarely on point, it is notable that scholars and jurists with an array of jurisprudential views see no federal
statutory barrier to converse 1983 actions.

lll. Federal Supremacy Objections

Defendants may also raise federal constitutional objections to converse 1983 actions, arguing that such remedies
run counter to principles of federal supremacy. The Supremacy Clause, of course, dictates that, when in conflict,
federal law wins out over state law. Arguments based on the Supremacy Clause may have some intuitive appeal—
after all, can states really police the actions of federal actors? The simple answer is yes. Particularly given the
long history of state common-law suits against federal officers (as well as state criminal prosecutions of such
officers), there is no evident constitutional barrier to states creating a cause of action against federal officials for
violating the Constitution.

Although Supremacy-based objections to converse 1983 actions could take multiple forms, the basic conceptual
defense of such actions largely boils down to this: Converse 1983 does not seek to make state law supreme over
federal law. Instead, it furthers the ultimate supremacy of the federal Constitution by helping people vindicate
their fundamental federal constitutional rights. And because converse 1983 only targets unconstitutional action—
which, by definition, doesn’t further legitimate federal objectives—it does not impede the lawful functioning of
the federal government.



As a matter of tradition and precedent, federal actors (except perhaps the President) have never enjoyed
blanket immunity from state efforts to address federal wrongdoing.l”%] To the contrary, a long line of cases
establish that “[a]n employee of the United States does not secure a general immunity from state law while
acting in the course of his employment.”l’ Indeed, as noted earlier, for much of American history, state damages
suits against federal officials were considered the norm.[72]

Although based in the common law, these traditional tort suits often included adjudication of constitutional
rights.l”3] As E. Garrett West summarizes: a plaintiff would allege “that the official violated some common-law
duty he owed; the officer would respond that his actions were justified because of his official position or function;
and the plaintiff would reply that the official’s justification defense failed because the Constitution prohibited
that defense."[74] As late as the 1960s, the Supreme Court observed that “[w]hen it comes to suits for damages
for abuse of power, federal officials are usually governed by local law. Federal law, however, supplies the
defense."[75]

That unbroken practice was taken for granted as constitutionally unproblematic; at no point in U.S. history has
the Supremacy Clause posed a barrier to state tort liability for federal officials.[76] Indeed, in Bivens itself, the
majority, the dissent, and the U.S. Government all agreed that individuals had a valid remedy for unconstitutional
federal actions through state tort law.l””] As the Supreme Court recounted in 2020, “we recognized the
continuing viability of state-law tort suits against federal officials as recently as Westfall v. Erwin [in 1988]."L78]
Moreover, as described in a companion publication, states have also long pursued criminal prosecutions of
federal officials, and Supreme Court precedent indicates that there is no categorical constitutional barrier to
such actions.[79] If the Constitution leaves the door open for states to prosecute federal officials, it is difficult to

see how it closes the door to converse 1983 actions.

Some have suggested that federal courts might bar a state-created cause of action like converse 1983 through
what is known as “Supremacy Clause immunity."@ As our companion piece notes, Supremacy Clause immunity
generally shields federal officials from state liability if (1) the federal official was doing something that was
authorized by federal law, and (2) the official’s actions were “necessary and proper” in fulfilling their federal
duties.[8! For example, in the foundational case on Supremacy Clause immunity, /n re Neagle, a U.S. Marshal
assigned to protect a U.S. Supreme Court justice shot and killed an attacker in California.l8%] The state charged
the marshal with murder, but the U.S. Supreme Court concluded that the marshal could not be prosecuted
because he was carrying out his official duties and was justified in killing the attacker as part of those duties.[83]

But Supremacy Clause immunity likely applies to criminal matters alone. Just this past term, the U.S. Supreme
Court reversed a circuit court’s extension of Supremacy Clause immunity to FTCA suits, explaining that, “[t]o
date at least, this Court has also generally understood In re Neagle as providing federal officers a shield against
only state criminal prosecution, not (as here) state tort liability.”[84] The Court favorably quoted a nineteenth
century case "holding that the defense would permit ‘a civil action for damages,’ even where it barred ‘a criminal
prosecution’ because a damages action, unlike a prosecution, would not bring the ‘federal and state

m

[85] Again, that conclusion makes sense given the history—Supremacy Clause
[86]

governments into conflict.
immunity simply has not appeared in the myriad common-law suits against federal officials.

A defendant might also raise what is known as “intergovernmental immunity.” This doctrine grows out of the
famous case McCulloch v. Maryland, where the Supreme Court held that the Supremacy Clause prohibited
Maryland'’s attempt to tax the Bank of the United States.[87] As Chief Justice John Marshall's opinion declared,
the Supremacy Clause means that “the States have no power, by taxation or otherwise, to retard, impede,
burden, or in any manner control, the operations of the constitutional laws enacted by Congress to carry into
execution the powers vested in the general government.”l88] Today, the doctrine bars state laws that “either
‘regulat[e] the United States directly or discriminat[e] against the Federal Government or those with whom it
deals.”"[8°]

But as others have argued, this principle should not prohibit a converse 1983 action—which, after all, furthers the
federal Constitution.[?°] Rather than imposing additional state-based obligations on federal officials, converse
1983 simply enforces the federal Constitution against individuals already duty-bound to follow it. In addition,
Chief Justice Marshall refers to the operation of “constitutional laws.” Unconstitutional actions, in contrast,
cannot further the legitimate “powers vested in the general government,” and providing a remedy when such
actions occur thus does not impede lawful federal operations of the kind the Supremacy Clause protects.



Nor should most converse 1983 laws run afoul of the “anti-discrimination” principle of intergovernmental
immunity. As noted, the Supremacy Clause bars states from singling out federal actors for special disfavored
treatment. So, in an illustrative recent case, the Ninth Circuit struck down a County executive order that sought
to bar local airfields from servicing ICE flights; as the panel explained, “[b]y burden[ing] federal operations, and
only federal operations, the [County] Executive Order violates the anti-discrimination principle of the
intergovernmental immunity doctrine.”I®l But converse 1983 remedies need not—and probably should not—single
out federal officials alone. As several of the laws discussed in Part | reflect, state remedies can address
constitutional injuries perpetrated by any official, whether federal, state or local—or indeed “any person.”[®2 The
Supreme Court has made clear that a state law does not implicate the Supremacy Clause “just because it
indirectly increases costs for the Federal Government, so long as the law imposes those costs in a neutral,
nondiscriminatory Way.”@ Many converse 1983 regimes seem to do just that.

In this regard, it is difficult to predict how a court might approach recent proposals or enactments that limit
liability to particular contexts like “civil immigration enforcement.” The federal government has already sued
lllinois over its converse 1983 approach, arguing that the statute violates the anti-discrimination principle of
intergovernmental immunity since the Act “expressly singles out for disfavored treatment officers who conduct
‘civil immigration enforcement,’ an area of law enforcement largely reserved to federal officers."[94] States will
no doubt respond that these laws apply to “any” person—not simply federal actors—and as such are facially
neutral, even if they are limited to a particular context.[95] They may also argue that, especially when paired
alongside liability for state and local officials under Section 1983, these laws do not expose federal actors to
liability above and beyond what comparable state employees already face—and so simply implement parity
between state and federal actors, not discriminatory differential treatment. That said, some federal courts have
taken a more functional approach to the doctrine, invalidating policies that appear to single out “federal
immigration operations, based on the [jurisdiction's] disagreement with federal policy."[96]

These kinds of intergovernmental immunity disputes will largely turn on specific drafting choices, and states may
wish to sidestep these questions through more universal language. But—as a category—converse 1983 causes of
action fit comfortably within a rich tradition of state suits against federal officials and—properly conceived—do
not improperly target the lawful operations of the federal government. Accordingly, converse 1983 appears to be
fully consistent with the Constitution’s Supremacy Clause.

IV. What About Qualified Immunity?

Federal defendants will probably also contend that, even if converse 1983 causes of action are valid, the doctrine
of qualified immunity should provide at least a partial shield against liability. After all, in Section 1983 and Bivens
actions, government officials can invoke qualified immunity, which bars plaintiffs from recovering damages unless
the defendant’s conduct violated “clearly established” law.[%7] There are cogent reasons, however, to believe that
qualified immunity should not automatically carry over to a converse 1983 cause of action. That is particularly
true if a state statute expressly disclaims such immunity.

As an initial matter, it is not obvious where qualified immunity would “come from"” in the context of converse 1983.
In the Bivens context, the U.S. Supreme Court has suggested that qualified immunity--like the Bivens cause of
action itself—originally arose “under general principles of federal jurisdiction.”[?8] More recently, however, the
Court has rejected the premise that the power to create constitutional causes of action (and to define defenses
to those actions) “is inherent in the grant of federal question jurisdiction.”[??] Instead, the Court has said that
establishing causes of action and immunities “is a legislative endeavor,” rather than the job of the federal
judiciary.'99] Consistent with these statements, a converse 1983 plaintiff could argue that federal courts lack the
authority to extend qualified immunity to a state-created converse 1983 action. Bivens qualified immunity,
moreover, is a federal judicial limitation on a federal judicial creation. As scholars have explained, “where the
judiciary finds an implied right of action, as it did in Bivens, precedent says that the judiciary has greater
discretion to create defenses to that cause of action.”[]o_l] The same is not true for state-created causes of
action.

Similarly, the justifications for qualified immunity in the federal Section 1983 context also do not clearly carry

over to converse 1983 actions. The availability of qualified immunity as a defense in Section 1983 actions follows
from the Court’s reading of the statute. According to the Court, when Congress originally enacted Section 1983,
it meant to retain the common-law immunity defenses that existed at the time.['%2 The same cannot necessarily



be said of state-created converse 1983 laws. Of course, a court could reach the same conclusion when
interpreting a particular state converse 1983 statute—as the Supreme Judicial Court of Massachusetts has with
respect to its civil rights statute.'°3] But any conclusions about legislative intent would depend on the context of
the specific statute.

To head off questions about whether they meant to allow for a qualified immunity defense, one option for states
is to make their intent clear by expressly disclaiming such immunity. For example, Koenig and Moore suggest the
following language: “As far as permissible under the federal Constitution, this statute abrogates any and all
immunities otherwise available.”[104] Rhode Island’s H. 7202 contains similar language,[105] and Colorado’s bill
likewise disclaims immunity.[106]

It is difficult to predict exactly how a federal court might respond to such a statutory disclaimer. Although the
legal basis for disregarding it is not apparent, a court might be uncomfortable denying an official a qualified
immunity defense in a converse 1983 suit given the longstanding availability of that defense in Bivens and
Section 1983 actions.

Some have suggested that the Supreme Court might feel compelled to recognize a new federal common law of
officer liability that would extend an immunity shield to converse 1983 actions. Perhaps the closest analogy on
this score is the 1988 case Boyle v. United Technologies Corporation.'%’] There, the parent of a deceased army
helicopter pilot sued the contractor that manufactured the helicopter, alleging negligent design under Viriginia
tort law. Even though the suit was not an FTCA action, the Court looked to the FTCA's protection of government
employees, and observed that “state tort suits against contractors would produce the same effect sought to be
avoided by the FTCA exemption."[108] According to the Court, a context “of peculiarly federal concern,
warranting the displacement of state law, is the civil liability of federal officials for actions taken in the course of
their duty.”[109] Thus, the Court reasoned, “state law which holds Government contractors liable for design
defects in military equipment does in some circumstances present a ‘significant conflict’ with federal policy and
must be displaced.”[110] One scholar, John F. Preis, reads Boyle as demonstrating “that converse-1983 actions
will be subject to revision by a Court that sees itself as having wide-ranging common law powers in the field of
federal officer liability."[111]

Such arguments, however, are in considerable tension with recent Supreme Court pronouncements on common
lawmaking. The Court has declared that “[t]he cases in which federal courts may engage in common lawmaking
are few and far between,” going so far as to note that they granted certiorariin a case “only to underscore the
care federal courts should exercise before taking up an invitation to try their hand at common lawmaking.”["2]
The Court may therefore be disinclined to expand on Boyle's line of reasoning. Relatedly, the Court’s recent
criticism of Bivens is grounded in the idea that “the Judiciary is comparatively ill suited to decide whether a
damages remedy against any [federal] agent is appropriate”[®] and that “absent utmost deference to Congress’
preeminent authority in this area, the courts ‘arrogat[e] legislative power."™ Thus, even if the Court were
skeptical of a state creating a cause of action for damages against federal officials, the Court should, in theory,
be reluctant to craft a new federal common law defense and instead leave the matter to Congress.[®]

It is of course entirely possible that federal courts would ultimately choose to apply qualified immunity in
converse 1983 actions even over a state’s express objection. But such a move is by no means required by current
doctrine and is, in fact, in some tension with recent jurisprudential trends. It also bears noting that, even if federal
officials can assert qualified immunity in converse 1983 actions, plaintiffs should still be able to prevail and
recover damages at least in cases of egregious misconduct.

Conclusion

Over the past several decades, statutory and doctrinal changes at the federal level have increasingly left
individuals unable to obtain meaningful relief when federal officials violate their constitutional rights.

States can offer an option to help fill this void. Under our federal system, states and the federal government both
are responsible for ensuring the supremacy of federal law and the federal Constitution. For much of American
history, states played a central role in helping individuals obtain redress when federal actors violated their rights,
and states retain authority to do so today. A state-law damages remedy against federal officials for violating the
federal Constitution— converse 1983—offers a pathway to check federal overreach.
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note 79.

[87] McCulloch v. Maryland, 17 U.S. (4 Wheat.) 316 (1819).
[88]/d. at 436.

[89] United States v. Washington, 596 U.S. 832, 838 (2022) (quoting North Dakota v. United States, 495 U.S.
423, 435 (1990) (plurality opinion)).


https://statedemocracy.law.wisc.edu/featured/2025/explainer-can-states-prosecute-federalofficials/
https://statedemocracy.law.wisc.edu/featured/2025/explainer-can-states-prosecute-federalofficials/

90] See, e.g., Amar, Questions and Answers, supra note 12, at 170-71.
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2249.
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[114] /d. at 492 (quoting Hernandez v. Mesa, 589 U.S. 93, 100 (2020)).
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Preis, supra note 13, at 1721-25; Waxman & Morrison, supra note 13, at 2248-49. Professor Amar, however, has
suggested that "“if Congress seeks to oust state law here, Congress must itself provide a federal remedy at least
as generous as the most generous state remedy Congress seeks to preempt.” Amar, Questions and Answers,
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